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Accommodation Endorser Taking the Instrument: 
Can Holder Due Course? 


Maker gives payee negotiable promissory note which 
payee may not enforce against maker due failure con- 
sideration. clear that payee simply negotiates the in- 
strument holder due course, suit the latter, maker 
may longer avail himself his defense against the payee. 
But suppose payee procures the endorsement accom- 
modation party, and negotiates the note holder due 
course. maker’s default holder recovers from the accom- 
modation endorser, who takes the instrument and brings 
suit against the maker. Can maker still urge the defense 
failure consideration? 

The provides sure answer. clear that the 
accommodation endorser not holder due course defined 
§52 the act since, having taken the instrument mak- 
ing payment holder, endorser did not become holder for 
value before the instrument was overdue and most probably 
knew the infirmity the instrument the time acquired 
it. See §52 (2) and (4). Yet may contended 
that endorser gave value his accommodation endorsement, 
see §25, and this time the instrument was not over- 
due nor did endorser know any defect. ‘The difficulty here 
that endorser was not this time holder the instrument. 

When reference made the only provision the 
dealing with the rights endorsers find the following 

the instrument paid party seeondarily liable 


NOTE—For similar decisions see Digest (Fifth Edition) §640. 
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thereon, not discharged; but the party paying re- 
mitted his former rights regards prior 
N.I. §121.” 


Obviously the words his former rights” simply 
states the question are asking. 


The Court, deciding the following reported case, 
was similarly baffled. They referred the question the law 
merchant common law negotiable instruments and con- 
cluded justly that the endorser was entitled recover not- 
withstanding maker’s defense against the original payee. Per- 
haps the court might have found simpler solution 
§26 which provides: 


“Where value has any time been given for the instru- 
ment, the holder deemed holder value respect all 
parties who become such prior that time.” 


Schmelzle Transportation Investment Corp., Appellate 
Court Illinois, Rep. (2d) 682. The opinion the 
court follows: 


BRISTOW, J.—This appeal from summary judgment 
entered the circuit court Stephenson County ordering defendant, 
Transportation Investment Corporation, the maker check, pay 
plaintiff, Robert Schmelzle, the accommodation endorser for the 
payee, the sum $13,500.00, the face amount the instrument. 

The primary inquiry whether accommodation endorser for the 
payee check, can recover from the maker the face amount the 
check, which the endorser was called upon pay the bank upon the 
maker’s refusal honor the instrument, notwithstanding alleged 
failure consideration for the check the payee. There is, addi- 
tion, the issue proper venue. 


From the pleadings and affidavits upon which this appeal predi- 
cated, appears that January 1948, the defendant, Transporta- 
tion Investment Corp., delivered check for $18,500.00 
Bailey, officer the Twin City Transit Lines, Inc., the payee. 
February 16, 1948, plaintiff, Robert Schmelzle, endorsed the check 
for the accommodation the payee. The check was delivered the 
Auto Mart, Inc., which cashed the First National Bank Free- 
port. The check was not honored, and plaintiff was called upon 
pay the First National Bank the $18,500.00, for which now 
suing the defendant. 
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defense liability the instrument, defendant alleges that 
return for the check controversy, and the sole consideration 
therefor, defendant received from Bailey two checks totaling 
$13,500.00, dated February 13th and 14th, respectively, made the 
Auto Mart, Inc., which Bailey was also officer, and signed 
him and Imelda Bailey. The affidavits defendant’s president attest 
that was told Bailey that defendant’s check for $13,500.00 
would not deposited until the checks The Auto Mart had cleared. 
Defendant further alleges that these checks were not paid, and, there- 
fore, claims that there was failure consideration for the instru- 
ment involved herein, which precludes plaintiff from recovering this 
proceeding. 

Defendant moved for change venue the grounds that 
part the transaction between plaintiff and defendant occurred 
Stephenson County, but rather Cook County, and that the defend- 
ant corporation does not maintain offices have registered agent 
Stephenson County. 


The court denied this motion, dismissed defendant’s special defense 
failure consideration, and granted plaintiff’s motion for sum- 
mary judgment against defendant for the amount the check, from 
which judgment defendant has prosecuted this appeal. 


This court will consider first the matter proper venue, and then 
determine whether there was failure consideration for defendant’s 
check, question fact raised thereon, and so, whether this de- 
fense could validly asserted against the plaintiff. 


The Illinois statute pertaining venue provides, substance, 
that every civil action shall commenced the county where one 
more defendants reside, which the transaction, some part there- 
of, occurred, out which the cause action arose. Ch. 110, 131, 
132, Ill. Rev. Stats. 1949. Ham Sterling Canning Co., 
Ill. App. 32, 467, 468, stated that the word 
“transaction” the statute modified the phrase “out which 
the cause action arose.” Ordinarily, cause action includes 
“every fact necessary for the plaintiff prove entitle him suc- 
ceed—every fact that the defendant would have right traverse.” 
Walters City Ottawa, 240 259, 651, 653. 


the instant case plaintiff and defendant had personal 
direct dealings any county, however, certain acts, which were in- 
tegral parts plaintiff’s cause action, and which would have 
establish order assert any rights the instrument, occurred 
Freeport, Stephenson County. was there that plaintiff endorsed 
the check for the accommodation the payee, Twin City Transit 
Lines, Inc., which had its principal office and registered agent there; 
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that plaintiff paid the amount the check the First National Bank 
Freeport, after the bank notified plaintiff that defendant had re- 
fused payment; and that plaintiff received the instrument itself from 
the bank. Under these circumstances, would appear that sub- 
stantial part the “transaction” out which individual 
cause action arose, did occur Stephenson County, hence was 
not error for the circuit court deny the motion for change venue. 


Inasmuch the purpose proceeding for summary judgment 
determine whether defense exists, Diversey Liquidating Corp. 
Neunkirchen, 370 523, 363, and since such judg- 
ment proper only where triable questions fact are presented 
the pleadings and affidavits, Corp. Smith, 318 App. 
642, 735, this court will consider the nature the de- 
fense submitted defendant. 


his answer, defendant alleges that there was total failure 
consideration for the check controversy, since was issued ex- 
change for two post dated checks, totalling $13,500.00, which were 
never paid. the affidavits supporting defendant’s motion for change 
venue, and opposition plaintiff’s motion for summary judg- 
ment, defendant further alleged that the time the checks were 
changed between defendant and the payee, defendant was told 
Bailey, behalf the payee, that defendant’s check for $13,500.00 
would not deposited until the two checks given defendant had 
cleared. 


consideration for the other, and independent obligation not con- 
ditioned upon the payment the other, provided there restriction 
use negotiation. Beutel’s Brannon, Negotiable Instruments 
Law, 508; American Nat. Bank Patterson, 145 La. 995, So. 


the instant case appears from defendant’s pleadings and affi- 
davits support thereof, that, although cross checks were given 
defendant and the payee, there question fact presented 
whether there was restriction the negotiation the instrument 
controversy until the two checks given the payee, consideration, 
had cleared. such restriction were established, then the fact that 
the two checks were never paid would deemed failure con- 
sideration between the original parties. 


Whether this defense could validly asserted against the plain- 
tiff depends upon the provisions the Negotiable Instruments Law 
and the law merchant. Under the Negotiable Instruments Law, fail- 
ure consideration may valid defense against the payee, ch. 98, 
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10, Ill. Rev. Stats., but will not constitute defense against holder 
due course, ch. 98, 78. 


readily apparent that plaintiff can not qualify holder 
due course within the purview the statutory requirements speci- 
fied sec. inasmuch acquired the instrument and paid value 
the bank after the maker had refused payment thereon. Nor his 
status comparable one who acquires instrument with knowledge 
its infirmities, for there allegation that the time plaintiff 
endorsed the instrument know the failure consideration the 
payee. Nor his position analogous that one who fails give 
value for the instrument. the anomalous category ac- 
commodation endorser for the payee, who has been called upon, after 
the default the maker, pay the instrument the bank which 
cashed the check. The only provision the Ill. Negotiable Instru- 
ments Law pertaining the rights party secondarily liable, who 
pays instrument, sec. 142, which comparable sec. 121 the 
Uniform Negotiable Instruments Law. The relevant portion this 
provision states “Where the instrument paid party secondarily 
liable thereon, not discharged; but the party paying re- 
mitted his former rights regards all prior parties, and may 
strike out his own and all subsequent indorsements, and again negotiate 
the 


When this provision applied accommodation endorser for 
the payee, who party secondarily liable, the phrase “remitted 
his former rights” creates ambiguity which has been recognized and 
analyzed jurists and legal scholars. Chaffee, “The Reacquisition 
Negotiable Instrument Prior Party,” Col. Rev. 588; 
Harv. Rev. 102; Beutel’s, Brannon, Negotiable Instruments 
Law, 7th ed. 1167; Lill Gleason, Kan. 754, 142 287; Wil- 
liams Walker, Cal. App. 672, 226 989. 


Lill Gleason, supra, the court, construing statutory pro- 
vision identical sec. 142 the Ill. Negotiable Instruments Law, 
stated: “After paid the note, had right some kind against 
somebody—the right reimbursement from the party accommodated, 
the right enforce the note against the defaulting maker, both— 
but until paid the note obligation arose his favor the part 
anybody, and course the statute did not remit him situation 
which was entirely remediless. words ‘remitted his former 
rights’ must therefore restricted their application party 
secondarily liable, who has himself been connected with the title the 
instrument.” [92 Kan. 754, 142 288]. 


This solution the ambiguity commended Harv. Rev. 
102, and Beutel’s, Brannon, Negotiable Instruments Law, 1167. 
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the annotated text, explained that this construction, which 
applied 121, sec. 142 the Ill. Negotiable Instruments Law, 
only parties secondarily liable who are connected with the title 
the instrument, leaves the case the anomalous accommodation 
endorser dealt with common law where was entitled 
recover. “The common law treated this class reacquirers 
The existence equitable defenses was defense 
against him was without notice, when endorsed.” Chaffee 
article, supra, 547. 


Williams Walker, supra, the plaintiff, who endorsed for the 
accommodation the payee, paid the instrument and sought re- 
cover from the maker. The court, rejecting the defense fraud 
interposed the maker, stated: “In this action would have ef- 
fect upon the indicated rights and liabilities respondents whether 
not the defenses above referred would available appellants 
action between the original parties the note, respondents in- 
dorsed without knowledge any equities favor appellants.” [66 
Cal. App. 672, 226 940]. 


Similarly, hereinbefore noted, there allegation that plain- 
tiff knew the failure consideration the time endorsed the 


check. 


The general rule adhered the case law stated 
Bills and Notes, 750, 317: accommodation indorser who has 
been obliged meet the obligation its maturity has the full rights 
bona fide holder for value commercial paper, against all prior 
parties the instrument other than the party accommodated.” 


Apparently, the only Illinois authority involving the general prob- 
lem Graves Neeves, 183 App. 235, which abstract opinion 
decided without reference the Ill. Negotiable Instruments Law. 
was held therein that where endorser note writes his name 
underneath the name payee that bank will discount the note 
from the payee, and obliged pay the amount due the bank, and 
receives the note, the owner purchase from the bank, and can 
recover against the maker, and not mere volunteer guarantor 
without the request the maker.” 


does not appear that the defendant maker therein interposed 
any special defenses which were available against the payee. There- 
fore, while the case did establish that upon payment the instrument 
the accommodation endorser acquired right against the maker, did 
not specific terms hold that such right was not subject existing 
equities between the original parties. However, the light our 
analysis the foregoing authorities, our judgment that the law 
recognizes the right accommodation endorser, after payment 


THE BANKING LAW JOURNAL 


the instrument, proceed against the maker, irrespective failure 
consideration between the original parties, provided the endorser 
signed the instrument without knowledge any such infirmity. 

this appeal, and dehors the pleadings, defendant has asserted 
the defense that the Freeport bank, which cashed the check for the 
payee, and thereafter endorsed plaintiff when paid the instru- 
ment, may not holder due course reason the delay pre- 
senting the instrument. Hence, defendant argues, even plaintiff suc- 
ceeded the rights the bank, the original equities between the 
maker and the payee could asserted against the bank and the plain- 
tiff, the ground that neither party was holder due course. 

The status the bank affecting plaintiff’s right recover 
the instrument, and constituting further defense this action, 
was not presented defendant’s pleadings affidavits before the trial 
court. Defendant merely asserted therein that there was failure 
consideration between the original parties which constituted de- 
fense against plaintiff accommodation endorser. 

determining the propriety the summary judgment entered 
the circuit court, this court limited matters presented the 
pleadings and affidavits, and defenses can not invoked for the first 
time appeal. Under our analysis defendants pleadings and 
davits, even every fact stated therein could established open 
court, legally sufficient defense this proceeding was presented. 
our judgment, therefore, that the circuit court did not err 
entering summary judgment favor the plaintiff accommodation 
endorser, and that judgment should properly affirmed. 

Judgment affirmed. 


WOLFE, J., and DORE, J., concur. 


Bank Entitled Set-off Demand Note Against 
Maker’s Account 


the general rule that bank, when served with gar- 
nishee process, may set-off only matured debts against the de- 


posit account the defendant the action. the instant 
case banker held demand note which sought set-off against 


the account the depositor. Plaintiff contended that since 
demand note not due until demand has been made and since 
banker made such demand was not entitled the set-off. 


NOTE—For similar decisions see Digest (Fifth Edition) §796. 


| 
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The court held for banker stating that demand instrument 
due delivery thereof the payee. Marrison Hogue, 
Municipal Court Ashtabula, Ohio, Rep. (2d) 15. 
The opinion the court follows: 


PAULINO, J.—This cause came heard the court 
Proceedings Aid Execution. April 1950 judgment for 
$511.58 and court costs was recovered Curtis Marrison, plaintiff, 
against Farnum Hogue and Marleo Hogue, also known Mar- 
leah Hogue, defendants. Thereafter, May 19, 1950, motion 
and affidavit for order aid execution was filed and the 
same day order was served The Farmers National Bank Trust 
Company Ashtabula, Ohio, appear before the court May 29, 
1950 answer respecting any liability the part the bank the 
defendant, Farnum Hogue. agreement the parties the hear- 
ing the order was continued June 1950. 

The Farmers National Bank and Trust Company, garnishee, 
sent two letters the court which were filed the office the Clerk 
Court. The first letter dated May 20, 1950 and filed May 23, 
1950 stated follows: “Referring Case No. 14515 Curtis Marrison 
vs. Farnum Hogue and wife, wish advise that the balance 
the checking account said Hogue our bank the sum $334.57.” 


The second letter dated May 25, 1950 and filed May 26, 1950 
stated follows: 


few days ago advised you that there was balance 
$334.57 checking account our bank standing the name 
Farnum Hogue. 


“Inasmuch Mr. Hogue indebted our bank are claiming 
this offset and applied his loan thus balancing out the 
account.” 


the hearing held June 1950, Mr. Russell, President 
The Farmers National Bank and Trust Company, substantiated 
the statements set forth the two letters and testified further that the 
defendant, Farnum Hogue, owed the bank the sum $2067.50 
demand note dated January 10, 1950; that after the bank had been 
served with the order aid execution the credit balance the sum 
$334.57 the checking account the defendant was credited 
the note owing the bank and was charged off. cross examination 
Mr. Russell testified that formal demand had been made Mr. 
Hogue for payment the note the time the offset nor any 
other time. 


the brief filed behalf the plaintiff contended that the 
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bank had right appropriate account depositor after 
order aid execution had been served upon the bank subject the 
funds the defendant toward the payment the judgment the 
plaintiff. support this contention plaintiff cites Section 11837 
the General Code Ohio which reads follows: “When property 
and garnishee bound. order attachment shall bind the property 
attached from the time service. garnishee shall liable the 
plaintiff attachment for all property the defendant his hands, 
and money and credits due from him the defendant, from the time 
served with the written notice hereinbefore 


Plaintiff further contended that the time the service the 
order the bank there was balance $334.75 the checking ac- 
count the defendant, Farnum Hogue, and that the bank had 
right summarily appropriate these funds, that the bank the time 
being served with the order aid execution was honoring checks 
written said defendant, that had made claim the funds, 
that had made demand for payment the note the defendant, 
that had made attempt collect the note from the defendant, 
that the bank failed sustain its position having failed intro- 
duce the note evidence exhibit the court, and that there 
had been legal determination that defendant was indebted the 
bank, and that summarily appropriating the funds said de- 
fendant, the bank failed give the defendant, Farnum Hogue, the 
opportunity set any defenses might have had against the 
claim the bank. 


The defendant, Farnum Hogue, filed brief upholding the po- 
sition which the bank had taken. His contention was that the bank 
had perfect right summarily appropriate the funds the check- 
ing account apply the note owing the bank. argued that 
demand upon him for payment the note was necessary and that the 
bank had prior right any attaching creditor set off funds 
deposit his checking account against the note owing the de- 
fendant. 


The Courts the State Ohio have generally held that bank 
has the right set-off against deposit the matured debt de- 
positor the bank. This right given the bank even after has 
been served with garnishee notice. 


Cleveland Trust Co. Crothers, Ohio Law Abst. 445. 
The right set-off given Sec. 11321 between persons be- 
tween whom cross demands have existed gives bank the right 
apply the account depositor past due mortgage after 
order aid execution served reach the depositor’s ac- 
count.” page 447, Ohio Law Abst. the above decision the 
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court held follows: “Finally, our opinion that the right set- 
off where cross demands exist given statute any case which 
suit brought the one party which suit the other party may 
legally counter-claim. The Bank has the right set-off all times 
the amount the indebtedness past due, indebtedness the 
depositor the bank vice versa. Service process garnishment 
does not defeat take away the right, although the right not as- 
serted and the bookkeeping act set-off not performed until after 
service garnishment process. provisions Sec. 11772 
reach only such sum may remain after the balance struck.” 


The leading Ohio cases supporting this proposition law are 
follows: Bank Marysville Windischmuhlhauser Brewing Co., 
Ohio St. 151, 1054; Railroad Co. Metropolitan Nat. 
Bank, Ohio St. 60. 


The plaintiff his brief contended that the note the bank being 
demand note had not become due reason the fact that the bank 
had made demand upon the defendant for payment and reason 
the fact that the bank had not shown the Court that had 
valid and mature claim against the defendant. support his con- 
tention plaintiff cites L., page 592, Sec. 220, follows: “As 
general rule, order that bank may apply deposit in- 
debtedness depositor it, the indebtedness must due and pay- 
able. debtor one sum has lien upon his hands, for the 
payment debt owned him, which has not yet matured; nor has 
bank, more than any other debtor. Both hold, debtors, the 
moneys their creditors, and may set claim them not given 
the law set-off, counter-claim, recoupment rules. 
And bank holding note depositor has right set-off, 
and valid lien, before the note matures, has been held that if, 
the interval between the maturity, the depositor makes assignment 
his funds without the knowledge the bank, but otherwise legal, the 
amount his balance will pass the assignee.” 


the question demand for payment being made before 
demand note becomes due, plaintiff cites General Code Section 
which provides follows: “When the instrument not payable 
demand presentment must made the day falls due. When 
payable demand, presentment must made within reasonable 
time after its issue.” 

the other hand defendant support his contention that 
demand note due upon execution cites the following cases: 

Rigley Watts, Cir. Ct. 645, Ohio Cir. Dec. 229. 

promissory note payable ‘on demand after date,’ not 


THE BANKING LAW JOURNAL 


instrument pay money time; promise pay which be- 
comes mature its execution and due its date. 

When promissory note payable ‘on demand after date’ 
delivered, the payee may once put action; the commencement 
the suit sufficient demand.” 

The Union Central Life Insurance Company Curtis, Ohio St. 
857. “In the condition mortgage given secure the payment 
promissory note, payable demand, was provided that, the 
mortgager should pay said note, cause the same paid, the 
mortgage deed should void; Held, that demand payment the 
note before suit was not necessary condition right action 
the mortgage.” 

Hill Henry, Ohio promissory note for money, pay- 
able demand, due upon delivery.” 

The Court has examined number authorities the proposi- 
tion whether not demand must first made before note due 
demand matures. Gordon Preston, Wright 341, decided 1833, 
holds that “Where note payable demand, not due until 
demanded.” This authority, however, not the prevailing view. The 
case Darling Wooster, Ohio St. 517, decided 1859 holds that 
this particular case “the petition contained averment demand 
previous the commencement suit, and evidence such previous 
demand was offered upon the trial.” Supreme Court Ohio 
affirmed the decision the lower court. 

more recent authority, decided July 28, 1943, holding that 
demand note due upon delivery thereof the case Union Prop- 
erties, Inc. McHenry, 142 Ohio St. 136, 315, 318, 
which holds follows: “It well settled that promissory note pay- 
able demand due upon delivery thereof, and therefore the filing 
action itself sufficient demand against the maker note 
sustain the action and demand for payment required prior 
thereto.” 

Plaintiff his brief cited General Code Section 8176 which pro- 
vides for presentment instrument for payment when pay- 
able demand. This rule applies only endorsers but not the 
payor the instrument. Nio presentment for payment the instru- 
ment the maker thereof necessary. General Code Section 8175 
provides follows: “Presentment for payment not necessary 
order charge the person primarily liable the instrument.” 

Plaintiff further contended that the bank did not introduce the 
note into evidence and neither did exhibit the note the court 
order sustain the position which took. 


1 
{ 
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elementary principle law that the burden proof 
upon the one who asserts. The evidence presented the bank was 
that had demand note and that applied the funds the check- 
ing account the defendant, Farnum Hogue, set-off against 
the indebtedness owing the bank the defendant. the plaintiff 
asserting that the bank did not have such note that the facts with 
reference the note were different from the testimony which was pre- 
sented, the burden was upon the planitiff show such facts. The 
plaintiff had ample opportunity cross examine the witness for the 
bank and require him present the note evidence. Kight 
Boren, Ohio Law Abst. 96, 48. party who seeks 
relief legal process must make proof the basic facts essential 
establish the right such relief.” 


The plaintiff this case filed Motion and Affidavit for Order 
Aid Execution. This order was served upon The Farmers Na- 
tional Bank and Trust Company. The bank first answered stating 
that the defendant, Farnum Hogue, had deposit with 
checking account the sum $334.57. Later the bank answered stat- 
ing that the defendant, Farnum Hogue, was indebted and that 
this sum $334.57 was applied set-off against his indebtedness 
the bank. The testimony the bank the hearing disclosed that 
the bank was the holder demand note executed the defendant, 
Farnum Hogue, which note was dated January 10, 1950 and was 
the sum $2,067.50. 


the basis the evidence presented this hearing and the 
authorities herein cited the court finds that the bank has funds 
its possession belonging the defendant, Farnum Hogue, subject 
applied the judgment the plaintiff, and the court there- 
fore vacating the Order Aid Execution and dismissing the gar- 
nishment proceedings filed against The Farmers National Bank and 
Trust Company. 


Exceptions the plaintiff noted. 


Financing Bank’s Right Proceeds Public Sale 
Secured Property 
Borrower purchased automobile conditional sale, de- 


faulted note and abandoned automobile. The automobile 
was sold the District Columbia and banker endorsee 


NOTE—For similar decisions see Digest (Fifth Edition) §1579. 
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“without recourse” note and assignee conditional sales 
contract sued the District for the proceeds the sale. Held 
for banker. 


The District urged usury and violation Loan Sharks Act 
defenses. The court said that these defenses would prevail 
against banker but that burden proof was the District 
and District had not sustained that burden. noted 
that the suit was not the instrument, banker’s showing 
that was holder due course the instrument (see 
§38 conditional endorsement does not affect negotiability) 
would not have prevailed had the court found showing il- 
legality. District Columbia Hamilton National Bank, 
C., Municipal Court Appeals, Atl. Rep. (2d) 60. The 
opinion the court follows: 


CAYTON, J.—An automobile which plaintiff, Hamilton Na- 
tional Bank, claimed secured interest was found abandoned 
public street and was subsequently sold for $180 Metropolitan 
Police auction abandoned property. This suit was commenced 


the Bank reach the proceeds the sale. The trial court upheld 
the Bank’s claim and the District Columbia now appeals. 


The automobile question had been sold under conditional sale 
agreeement between Roper Motor Company seller and one Rod- 
riguez buyer, which recited that title was remain “in the seller 
assigns” until the purchase price had been fully paid. Under the 
agreement, the purchaser was given the option paying “cash 
price” $495 “time price” $597.60. elected the time 
payment method. made down payment $165 and gave his 
note for the $432.60 balance, payable monthly installments 
$36.05 beginning February 11, 1946. Both the conditional sale 
agreement and the note for the unpaid balance the purchase price 
were immediately transferred General Credit, Inc., finance com- 
pany. The note was endorsed Roper the order General 
Credit, and printed assignment the back the conditional sale 
agreement was similarly executed. “without recourse,” blank en- 
dorsement was placed the note General Credit and was de- 
livered the Hamilton Bank along with the conditional sale agree- 
ment, the Bank crediting $420.22 the account General Credit. 
The conditional vendee defaulted all subsequent payments due and 
apparently abandoned the automobile. 


The automobile was subsequently found public street without 
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identification tags and was given into custody the police property 
clerk April 13, 1946. routine search the police identify 
the owner the automobile failed disclose any record title 
lien the District Nor was the vehicle listed stolen. 
October 16, 1946, claimants having appeared, the automobile 
was disposed public auction for total price $180. The sale 
had been advertised three local newspapers October 13, and 
15, 1946. Sometime thereafter plaintiff Bank made claim upon the 
District and this suit followed, plaintiff recovering judgment. The 
District Columbia urges four reasons for reversal, all which merit 
separate discussion. 


The contention that the Bank lacked title necessary main- 
tain the action. 


The conditional sale agreement contained specific reservation 
title “in the seller assigns” pending full payment the purchase 
price. [Italics added.] And while this jurisdiction the retained 
title nothing more than security interest? invocable only upon de- 
fault the well-settled that the happening such de- 
fault clothes the seller with immediate right repossession, and also 
the right subject the property the satisfaction the unpaid ob- 
ligation.* Had the seller, Roper, continued hold the conditional 
sale and note his right claim the proceeds the sale could not 
questioned. Such rights are fully and the case bar 
not disputed that Roper’s execution the assignment provision, 
together with his endorsement the note covering the unpaid pur- 
chase price, accomplished complete transfer all his rights Gen- 
eral Credit January 11, 1946. General Credit then succeeded 
the position the seller and was enabled act effective conduit 
the secured interest the Hamilton Bank. 


The trial court found that the note for the unpaid balance the 
purchase price, and the conditional sale agreement, were “transferred 
and assigned ultimately the plaintiff this case,” and ruled there- 
fore “that there was good title the plaintiff Bank.” think 
the evidence amply established intention the parties consum- 
mate outright unit-purchase the note and conditional sale 


The record shows that the purchaser Rodriguez was resident Maryland and that 
application for title had been made there his name subject lien recorded 
standing favor General Credit, Inc. January 21, 1946. The trial court ruled 
that the recordation title Maryland could have bearing the case. 

Ballinger West Publishing Co., App.D.C. 49. 

Ballinger West Publishing Co., supra note McFadden Securities Co. Stone- 
leigh Garage, App.D.C. 400, F.2d 1025; Owens Motor Co. Williford, App.D.C. 
319, F.2d 691. 
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the Hamilton Bank. The following factors are significant this 
regard: 

(1) The two instruments were attached together and delivered 
the Bank that form. could fairly argued that the en- 
dorsement the note covered both instruments. (2) The note when 
transferred the Bank carried “without recourse” endorsement® 
General Credit. (3) While the note contains reference the con- 
ditional sale agreement, the latter instrument expressly states that 
“evidenced note” and recites terms identical those the note 
evidence. And there was testimony that the Bank held other 
note signed Rodriguez. (4) The printed assignment provision 
the back the conditional sale agreement expressly spells out the 
power General Credit “to assign the same.” (5) The volume and 
character the dealings between General Credit and the Bank dis- 
closed the Bank records evidence support inference that this 
transaction was one which least oral implied assignment 
the security interest occurred.” 


The District contends that valid assignment the seller’s rights 
under the conditional sale agreement cannot raised from the circum- 
stances the transaction. The argument made that without writ- 
ten execution the transfer was ineffectual pass the security interest. 
Code Section 28—2503, which cited support, provides: “All 
nonnegotiable written agreements for the payment money, includ- 
ing nonnegotiable bills exchange and promissory notes, for the 
delivery personal property, all open accounts, debts, and demands 
liquidated character except claims against the United States 
the salaries public officers, may assigned writing, vest 
the assignee right sue for the same his own name.” 


not regard the quoted Code provision having the effect 
which the District would ascribe it. obvious purpose the 
section was “to vest the assignee right sue... his own 
name” whereas that procedural right had not been previously available 
him. After this Code provision was enacted the assignee under 
written assignment was allowed maintain action his own name, 
but this does not lead the conclusion that assignee under oral 
implied assignment was left without remedy. the real party 


The words “without recourse” “necessarily indicate repudiation further liability.” 
Williston Contracts, Rev. Ed., 420, 1208. The assignor relieved all 
risk and there longer reason impute him intent retain security 
Compare McDonald Automobile Co. Bicknell, 129 Tenn. 498, 167 108, 
Ann.Cas.1916A. 265. 

deny such inference would betray downright ignorance commercial banking 
practice since would amount the conclusion that bank would take $432 note 
discount but $12 from “without recourse” endorser without requiring collateral 
security for the maker’s promise pay. 
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interest, was still able sue the name his assignor. Indeed 
under modern procedural rules, has been made mandatory that, 
“Every action shall prosecuted the name the real party 
effect then the same purpose sought accom- 
plished the Code provision relied upon the District accom- 
plished rule court without any requirement formalities 
execution. this regard Williston has said that, “In jurisdiction 
where statute the real party interest always allowed sue 
his own name, the legal effect previous statutory requirement 
written transfer order give the assignee right enforceable 
law his own name seems done away 


are the opinion therefore that the absence express 
written assignment did not, without more, prevent actual assign- 
ment the conditional sale agreement the Hamilton Bank. Whether 
there was assignment the depended, the case 
any contractual arrangement, the intention the parties 
ascertained from all the the And 
there was, have noted, ample evidence that the parties 
work assignment. 


Even the absence actual assignment the agreement, the 
fact the negotiation the note, which the hands General 
Credit was secured the conditional sale agreement would, think, 
compel determination that the security interest passed automatically 
the Bank incident the obligation. This conclusion finds 
support many well-reasoned 


was said Waterbury Trust Weisman, Conn. 210, 
217, 108 550, 553, the title left the seller under the 
tional bill sale, purpose will met. has the 
evidence the debt given for the purchase price. has further 
interest collecting the purchase price. carried the 
transferee the notes burden placed the maker the note 


Rule 17, Civil Rules the Municipal Court; Rule 17. Title 
Williston Contracts, Rev. Ed., 430, 1240, and cases cited. 


Williston Contracts, Rev. Ed., 424, 430; C.J.S., Assignments, 41, 45, 46; 
cf. Diatz Washington Technical School, Inc., D.C.Mun.App., 227. 


Edwards Bay State Gas Co., C.C.D.Del., 184 979; Gay Hudson River 
Electric Power Co., C.C.N.D.N.Y., 180 222; United States Fleming, D.C.N.D. 
F.Supp. 252; Shemwell Garrett, 159 Ga. 222, 125 S.E. 497; Western Electric 
Co. Norway Pacific Const. Drydock Co., 124 Wash. 49, 218 686; Waterbury 
Trust Co. Weisman, Conn. 210, 108 550; Cutting Whittemore, N.H. 107, 
1098; Ross-Meehan Brake-Shoe Foundry Co. Pascagoula Ice Co., Miss. 608, 
So. 364; Kimball Co. Mellon, Wis. 188, N.W. 1100; Esty Green 
Graham, N.H. 169. See also Williston Contracts, Rev. Ed., 482, 1251, 
447A; Williston Sales. Rev. Ed., 290. 
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which did not place himself. All that done continue 
another the remedy which gave the payee the note and the seller 
him the personal property.” There are some cases which appear 
hold the but none these involve “without re- 


course” endorsement here presented; nor they state the majority 
rule. 


The contention that the was barred the time 


The procedure governing disposition lost abandoned auto- 
mobiles set out Section 4—160 follows: “All property, except 
perishable property and animals, that shall remain the custody 
the property clerk for the period six months, with the exception 
motor vehicles which shall held for period three months, with- 
out any lawful claimant thereto after having been three times adver- 
tised some daily newspaper general circulation published the 
District Columbia, shall sold public auction, and the proceeds 
such sale having been retained the said property clerk for 
period three months without lawful claimant, shall then paid 
into the policemen’s fund. 


The District now claims that the automobile here involved was pos- 
sessed, sold, and the proceeds disposed of, accordance with the 
quoted statutory provision and that the failure the Bank make 
its claim within the indicated six months precluded from making 
later claim. effect the contention that the Code provision im- 
poses six months statute limitations such claims beginning 
when the automobile turned over the police property clerk. The 
trial court held, and think properly, that this Code section pro- 
cedural and not destructive the substantive rights plaintiff Bank. 


twofold purpose discernible this quoted Code provision: 
(1) provide for the Police Department legal method disposing 
unclaimed property which has come into its custody, and (2) 
restore such property lawful claimants. true that the words 
the statute suggest duty upon property owners come forward 
claim lost abandoned property. But think that before the 
District can assert bar against the claim presented, must first 
have established full compliance with the statute its own part. This 
not think has done. 


The statute requires advertisement intended auction sale 
such lost abandoned property. think that imposing 
such notice requirement, Congress intended that the advertisement 


See e.g. McDonald Automobile Co. Bicknell, supra note Winton Motor Carriage 
Co. Broadway Auto Co., Wash. 650, 118 817. 
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contain reasonably complete identification the particular chattels 
sold. the minimum the description should such con- 
vey person reading the advertisement sufficient information 
enable him recognize chattel his own, before commencing 
count limitation period against him. 


The only advertisement proved the District was one stating 
that “27 motor vehicles” were sold. appellee points out its 
brief, “There was mention the make, model, year, engine motor 
the automobile.” Consequently are unable say that 
the specific 1985 Buick automobile here involved was ever advertised 
accordance with the statute before being sold. Hence the District 
cannot now heard say that the claim was lost for failure the 
Bank respond non-existent notice. 


The contention that the claim was barred failure the 
Bank plead and prove compliance with Code, Section 


urged that since the Hamilton Bank failed show timely 
written notice its claim, the District acquired good defense the 
action. Reliance placed Code Section 12—208 which part 
provides: “No action shall maintained against the District 
Columbia for unliquidated damages person property unless the 
claimant within six months after injury damage was sustained, he, 
his agent, attorney gave notice writing the commissioners 
the District Columbia the approximate time, place, cause, and 
circumstances such injury damage... 


The District contends that, “The notice claim required this 
section jurisdictional prerequisite and must alleged and proved 
condition precedent the maintenance action against the 
District Columbia.” The statement too broad. Plainly, the no- 
tice requirement governs only where the District sought held 
claim for unliquidated damages, and inapplicable liquidated 
claims. 


originally drawn, the bill particulars stating the claim 
the Bank contained three separate counts. The first was for money 
had and received, the second was tort for conversion, and the third 
count recited the facts detail and contained allegations negli- 
gence. Later, after unsuccessfully moving for summary judgment, 
Plaintiff Bank sought and was granted leave amend striking all 
the second count sounding tort and those portions the third 
count alleging negligence. With the case this posture the judge 
before whom had come plaintiff’s motion for summary judgment 
ruled that the amended third count stated liquidated claim, thereby 
rendering Code provision 12—208 inapplicable. Although the trial 
judge did not expressly rule the question, his finding for the plain- 
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tiff necessarily required conclusion that the claim before him was 
other than unliquidated. 


District Columbia World Fire Marine Ins. Co., 
Mun. App., 222, 225, this court ruling that tort claim 
was unliquidated within the meaning the statute requiring notice 
stated the following rule: “Liquidated claims generally arise con- 
tractu rather than delicto and not already rendered certain 
judgment agreement are capable ascertainment computa- 
tion.” Here, the case stood for trial the amended pleadings, 
the tort count had been eliminated and there remained solely the quasi- 
contractual claim for money had and received. The basic theory 
the action upon which plaintiff Bank sought rely was 
which, while originally action delicto, has long been regarded 


The District concedes that the claim plaintiff Bank was for 
undisputed amount and that proper case the owner converted 
property may waive the tort and maintain action the nature 
assumpsit. But the argument made that the claim, having arisen 
out negligence and conversion, sounded essentially tort and that 
waiver the tort was not proper nor had occurred this case. 


find merit the argument that the action was required 
tort. owner the position the plaintiff Bank whose chattel 
has been sold converter has two alternative remedies. may 
sue tort for the value the property may elect adopt the 
sale and proceed against the converter assumpsit for the benefits 
rule has long been recognized and widely 
other Moreover, hold that the tort ground was 
effectively waived the amendment before trial which the allega- 
tions conversion and negligence were struck from, the pleadings. 


must rule therefore that this was not claim involving dis- 
puted tort liability with damages held state 
Rather was simply suit for specific amount money represent- 
ing the proceeds from the sale automobile accounted for and 
identified such the public records the District Columbia. 


The contention that the claim was barred because the transac- 
tion was violation the Loan Shark Law. 


Cf. Farrell Ward, A2d 46. 

Miller Ambrose, App.D.C. 75, 81. 

Restatement, Restitution, Ch. 525; 128 (1987). 

Cf. Stiles Selinger, Mackey 429, D.C. 429. 

Anno. A.L.R. 250, 274. 

Compare District Columbia World Fire Marine Ins. Co., 
A2d 222. 


THE BANKING LAW JOURNAL 


Another contention the District that the plaintiff Bank should 
not have had judgment because was basing its rights usurious 
contract. argued that the arrangement whereby the purchaser, 
Rodriguez, obligated himself pay total $597.60 over ex- 
tended period for automobile available him cash price 
$495 was device exact unlawful interest payment. The trial 
court ruled that sale Time Price the original purchaser, 
under conditional sale agreement providing for monthly installments 
and including charges for financing and other related 
services for the privilege time rather than cash, not 
violative the usury statute.” That ruling supported eminent 
and approve correct general statement the 
law. 

are asked rule that the transaction masked loan from 
General Credit Rodriguez bring within the so-called Loan 
Shark Law, Code, Section That Act makes un- 
lawful engage the business loaning money interest rate 
greater than six per cent without procuring license. The record 
shows that the difference $102.60 between the “Cash Price” and 
“Time Price” was the amount charged for “Finance and Insurance.” 
However, there was evidence whatever what portion, any 
that sum, was charged for “Finance.” The District argues that 
since there was evidence that any insurance had fact been fur- 
nished, the trial court should have found that the full $102.60 “was 
necessarily General Credit’s charge for the use the money ad- 
vanced Roper for the benefit Rodriguez, interest rate 
far excess six per cent per annum.” 


However, the well-established rule that one who alleges usury 
any contractual illegality has the burden proving Clearly, 
therefore, was the District adduce evidence establish- 
ing excessive finance payment, and the fact that the plaintiff Bank 
did not prove the amount premium did not relieve the Dis- 
trict its burden proof. 


should stated that even could held that the 
original transaction cloaked loan agreement, the defense here assert- 


Cullum General Motors Acceptance Corp., Cir., F.2d General Motors 
Acceptance Corp. Mid-West Chevrolet Co., Cir., F.2d Bibbey, D.C.D. 
Minn., F.2d 944; General Motors Acceptance Corp. Weinrich, 218 Mo.App. 68, 262 
425; Standard Motors Finance Co. Mitchell Auto Co., Ark. 875, 293 S.W. 
1026; Smith Kaufman, 145 Ark. 548, 224 S.W. 978; Commercial Credit Co. Tar- 
water, 215 Ala. 123, 110 So. 39. 

Construed Hartman Lubar, U.S.App.D.C. 95, 183 F.2d 44. 


Spain Hamilton’s Adm’r, Wall. 604, L.Ed. 619; General Motors Acceptance 
Corp. Mid-West Chevrolet Co., supra note 19; Cullum General Motors Acceptance 
Corp., supra note 19. 
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the District would because such defense only 
available against “the holder instrument given secure pay- 
ment the loan, the latter knew its Hartman 
Lubar, App. 95, 96, 133 44, 54. this case 
there was proof that the plaintiff Bank had knowledge any 
usurious taint the original transaction, such taimt there was. 


With reference other arguments advanced the appeal 
think need venture discussion except say that the record dis- 
closes error. (Italics supplied Ed.). 

Affirmed. 


BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Protected Honoring Check Given Impostor 


Santa Maria Industrial City Bank Banking Co., Supreme Judicial Court 
Massachusetts, Rep. (2d) 176 


Where automobile dealer gave check impostor for stolen car, 
dealer could not recover from drawee bank which honored check and 
debited dealer’s account. 


COUNIHAN, J.—This action contract tort which the 
plaintiff seeks recover the amount check drawn him the 
defendant favor one who posed Heinz Rettig. The trial judge 
found for the plaintiff. Upon report the Appellate Division, pre- 
judicial error was found the failure the judge grant the following 
two requests for rulings the defendant: “There evidence 
warrant finding for the “Although the plaintiff 
his agent may have been mistaken the sort man they dealt with 
was, this person was the person intended the plaintiff his agent 
the payee the check designated the name was called the 
transaction and his endorsement was the indorsement the payee 
the check that name.” The Appellate Division ordered entry 
judgment for the defendant, and the plaintiff appealed. 

The substance the evidence introduced the trial, far 
material the questions law here presented, is: March 24, 1948, 
the plaintiff was the business buying and selling used motor 
vehicles Worcester, under the name and style Metro Motor Sales. 
had checking account with the defendant under the name one 
Hobby, his bookkeeper and secretary. that day impostor came 
the plaintiff’s place business and offered for sale Chevrolet sedan 
automobile which had been stolen Ayer from Heinz Rettig Powder 
House Road, Groton. The impostor told the plaintiff that was this 


similar decisions see Digest (Fifth Edition) 
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Heinz Rettig. showed the plaintiff Massachusetts automobile 
registration certificate and Massachusetts automobile operator’s license 
the name Heinz Rettig Powder House Road, Groton. The plaintiff 
after examination found the description the automobile the certi- 
ficate, including the motor and serial numbers, the same that the 
automobile offered for sale. 


The plaintiff ascertained from the Worcester police that they had 
report that the automobile had been stolen. agreed purchase 
the automobile for $1,450 and gave the impostor check for this amount 
drawn the defendant payable Heinz Rettig. the 
impostor delivered the automobile the plaintiff, retaining the number 
plates, the registration certificate, and the license. the same day 
the impostor presented the check the defendant for payment. Using 
the same registration certificate and license means identification, 
the impostor received $1,450 cash from the defendant. This was 
charged the account the plaintiff standing the name Hobby. 
The real owner the automobile, Heinz Rettig, Groton, had 
knowledge any these transactions. After learning the fraud 
the plaintiff recovered the automobile from one whom had sold 
and turned over the police. later made demand the 
defendant for the return the $1,450 and was refused. 


The judge made finding follows: find that the plaintiff 
intended said check paid the defendant Heinz Rettig, 
order, only.” 


The question law involved whether the loss these circum- 
stances should fall the drawer the drawee the check. 


Both parties agree, and concur, that bank which check 
drawn must its peril ascertain the identity the payee the 
check. Payment another will protected only when the bank has 
been misled the negligence fault the drawer. Murphy Metro- 
politan National Bank, 191 Mass. 159, 693; Jordan Marsh 
Co. National Shawmut Bank, 201 Mass. 397, 740. See 
(Ter. Ed.) 107, The problem therefore determined 
who was the payee this check, the impostor Heinz Rettig. 
the payee the latter, the indorsement was forgery and the plaintiff 
should recover. the payee the former, then the indorsement 
the impostor was not forgery, the plaintiff cannot recover, and 107, 
45, not applicable. 


1“Where signature forged made without authority the person whose signa- 
ture purports wholly inoperative, and right retain the instrument, 
give discharge therefor, enforce payment thereof against any party thereto, 
can acquired through under such signature, unless the party against whom 
enforce such right precluded from setting the forgery want au- 
ority. 
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case Massachusetts precisely point, where bank drawee 
check was involved, has been brought our attention and 
have discovered none. The situation here, however; does not differ 
substantially from that Robertson Coleman, 141 Mass. 231, 
619, where plaintiff, who good faith the indorsement 
impostor cashed check given the defendants the impostor for 
property which turned out have been stolen, was allowed recover. 
was there said 141 Mass. pages 232-233, page 620, “The 
name person the verbal designation which known, but 
the visible presence the person affords surer means identifying 
him than his name. The defendants for valuable consideration gave 
the check person who said his name was Charles Barney, and whose 
name they believed Charles Barney, and they made payable 
the order Charles Barney, intending thereby the person whom 
they gave the check. The plaintiff received this check for valuable 
consideration, good faith, from the same person, whom believed 
Charles Barney, and who indorsed the check that name. 
appears that the defendants thought the person whom they gave the 
check was Chrales Barney, Swanzey, person existence; but 
does not appear that they thought from any representations made 
the person whom they gave the check, although this perhaps 
immaterial. clear from these facts that, although the defendants 
may have been mistaken the sort man, the person they dealt with 
was the person intended them the payee the check, designated 
the name was called the transaction, and that his indorsement 
was the indorsement the payee the check that name. The 
contract the defendants was pay the amount the check this 
person his order, and has ordered paid the plaintiff. this 
person obtained the check from the defendants fraudulent repre- 
sentations, the plaintiff took good faith and for value.” This rule 
still prevails this Commonwealth, was indicated Murphy 
Metropolitan National Bank, 191 Mass. 159, page 162, 693, 
page 694, where was said, citing Robertson Coleman, “the facts 
are different from those the cases relied the defendant, 
which the dealings were with impostor, who assumed false name, 
and the check was intended for the person with whom the drawer was 
dealing, while the fraud was the representation that was another 
person whose name assumed.” 

This rule likewise supported great majority other juris- 
dictions where the question has the case Land Title 


United States National Exchange Bank, C.C., 163; Security-First National 


Los Angeles United States, Cir., F.2d 188; United States First 


National Bank, Cir., 131 F.2d 985; Continental-American Bank Trust United 
States, Cir., 161 F.2d 935; Schweitzer Bank America National Trust Savings 
Association, Cal.App.2d 536, 109 441; Karoly Electrical Construction Co. 
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Trust Co. Northwestern National Bank, 196 Pa. 230, pages 234-235, 
420 page 421, was said that the rule where the payee’s name 
has been forged after check has been lost stolen “should not apply 
when the check issued one whom the drawer intends designate 
the payee: First. Because such case the risk not the ordinary 
risk assumed the bank its implied contract with its depositor, 
but largely-increased risk, follows that check thus fraudulently 
obtained will fraudulently used. The bank deprived the pro- 
tection afforded the fact that bona fide holder check will 
exercise care preserve from loss theft, which are the ordinary 
risks. There thrown upon the bank the risk antecedent fraud 
practiced upon the drawer the check, which has neither 
edge nor means knowledge. Secondly. Because such case the 
intention with which the drawer issued the check has been carried out. 
The person has been paid, whom intended payment should 
made. There has been mistake fact, except the mistake which 
[the drawer] made when issued the check.” 


similar rule exists the law sales. Samuel Cheney, 135 
Mass. 278, page 281, was said, “The plaintiff contends that in- 
tended send the goods Arthur Swannick. equally true that 
intended send them the person with whom was cor- 
respondence. think the more correct statement is, that intended 
send them the man who ordered and agreed pay for them, 
supposing erroneously that was Arthur Swannick.” Edmunds 
Merchants’ Despatch Transportation Co., 135 Mass. 283, 284; Myers 
American Railway Express Co., 243 Mass. 390, 393, 654. 

are opinion that should determined here matter 
law that the impostor whom the plaintiff gave the check was the 
person whom intended pay for the automobile. are disposed 
follow the reasoning expressed the opinion the Appellate Division 
that check must intended paid person, not name. 
This impliedly recognized (Ter. Ed.) 107, 66, which 
allows payee indorsee whose name has been wrongly designated 
misspelled indorse the instrument therein described, adding, 
thinks fit, his proper signature. The opinion the Appellate Division 
declares, “it perverted statement the whole transaction say 
that the check was intended for the real Heinz Rettig and that alone 


Globe Savings Bank, App. 225; Meridian National Bank First National 
Bank, Ind.App. N.E. 247, N.E. 608; Emporia National Bank Shotwell, 
Kan. 360, 141; Land Title Trust Co. Northwestern National Bank, 196 
Pa. 230, 420; North Philadelphia Trust Co. Kensington National Bank, $28 
Pa. 298, 196 14; See L.R.A. 75, and cases there cited. For the minority view see 
Keel Wynne, 210 N.C. 426, 187 S.E. 571; Tolman American National Bank, 
462, 480; Simpson Denver Rio Grande Railroad, Utah 105, 883. 
For general discussion the impostor rule see Abel, 1940 Wis.L.Rev. 161, 362-864; 
148. 
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was entitled receive payment. Rettig had more right the 
check than had the impostor. had given nothing for it; had not 
sold the automobile. Under the supposed facts which the plaintiff 
acted, the impostor was the owner the property, was the only 
person present, identified sight and hearing, who was selling the 
automobile, and was the person entitled payment. The clear in- 
tention was pay him the plaintiff intended the check paid 
the person whom gave and whom designated the name 
Rettig, because that was the name assumed; and therefore the 
defendant was protected paying the check the very person whom 
the plaintiff intended designate the name Heinz Rettig.” 


believe this correct statement the law applicable 
the facts this action. 

true that there are decisions other jurisdictions contrary 
what believe the law our Commonwealth. Tolman 
American National Bank, 462, 480, different result was 
reached. Without discussing the reasoning that case prefer not 
depart from the rule established Robertson Coleman, 141 Mass. 
231, 619, supported has been generally other jurisdictions. 

The plaintiff argues that the Appellate Division and this court are 
bound the finding the judge that the plaintiff “intended said 
check paid the defendant Heinz Rettig, order, only.” 
has been well settled require authority, that ordinarily 
this true unless such finding unsupported evidence. The 
Appellate Division determined that, this finding was finding fact, 
there was nothing the report the way evidence other facts 
found which would warrantably support such finding. agree 
with this conclusion. was ruling law, was erroneous for 
the reasons hereinbefore set forth. 

follows that there was prejudicial error the failure the judge 
give the two requested rulings, which would have effectually disposed 
this action, that the order the Appellate Division for judgment 
for the defendant was correct. 

Order Appellate Division affirmed. 


Effect Maintenance Branch Banks Under Statute 
Providing for Place Suit 


Branch Banking Trust Co. Finch, Supreme Court North Carolina, 
Rep. (2d) 377 


North Carolina venue statute provides “in all other cases the 
action must tried the county which the plaintiffs the 
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defendants, any them reside its Held 
that the maintenance branch office Wayne County did not 
make the plaintiff banking corporation resident that county for 
the purpose suing and being sued. 


Civil action instituted the Superior Court Wayne County 
recover damages for the wrongful death intestate. 

The plaintiff, Branch Banking Trust Company, banking 
corporation, duly authorized act fiduciary capacity, with its 
principal office Wilson County, North Carolina. 

Plaintiff’s intestate was killed the City Wilson, January, 
1950, collision between his car and the car the defendant. 

Aycock was resident Wayne County the time his 
death, and Branch Banking Trust Company qualified administrator 
his estate said county. 

The defendant resident Wilson County. 

apt time the defendant filed motion requesting that the action 
removed matter right Wilson County. The motion was 
denied the Clerk the Superior Court, but granted upon appeal 
the Judge the Superior Court. Thereupon the plaintiff appealed 
the Supreme Court and assigns error. 


Paul Edmundson; Fred Parker, Jr., James Smith and Dees 
Dees, all Goldsboro, for plaintiff. 


Connor, Gardner Connor, Wilson, for defendant. 


DENNY, J.—This Court held Whitford North State Ins. Co., 
156 42, 85, that since provision had been made else- 
where designating the place trials actions instituted admin- 
istrators, the proper place for the trial such actions was governed 
the provisions contained Section 424 the Revisal, now 
1-82, the pertinent part which reads follows: “In all other cases 
the action must tried the county which the plaintiffs the 

Since the plaintiff and the defendant are residents Wilson County, 
such county the proper venue for the trial this case. Rankin 
Smith-Douglass Co. Honeycutt, 204 219, 167 810; Lawson 

action brought fiduciary, the personal residence the 
fiduciary determines the place venue, and not the county where 
qualified. Smith Patterson, 159 138, 923; Biggs 
Bowen, supra; Hartford Acc. Indemnity Co. Hood, Com’r, 225 
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sued his official capacity the county where qualified, Wiggins, 
county where resides, the county where the defendant resides, 
although neither may reside the county which qualified. Mc- 
Intosh, Practice Procedure, Section 288, 271. 

The residence domestic corporation for the purpose suing 
and being sued the county which maintains its principal office. 
1-79; Roberson Greenleaf Johnson Lumber Co., 153 120, 
1064; Eastern Cotton Oil Co. New-Bern Oil Fertilizer Co., 
204 362, 168 411. And the contention the appellant that 
has the right select the forum for the trial this action the 
county where qualified, and which maintains branch office, will 
not upheld. The maintenance branch office Wayne County 
does not make the Branch Banking Trust Company resident 
that county for the purpose suing and being sued. 1-79. 

The judgment the court below affirmed. 


Liability Bank Honoring Fraudulently Procured 
Government Dependency Checks 


United States First National Bank Trust Co. Asheville, District 
Court, North Carolina, Fed. Supp. 356 


Where soldier fraudulently applied for dependency allotment 
payable his mistress, and mistress negotiated the checks received 
from the government, endorsee bank was not liable the govern- 
ment since the endorsements the mistress were not forgeries. 


WARLICK, District action was heard Asheville 
August, during the regular summer session, and one which the 
plaintiff, the United States America, seeks recover the defend- 
ant, the First National Bank and Trust Company Asheville, the sum 
$1,320.00, and was heard the Court without jury. From the 
evidence heard and the argument made, the Court, determining the 
matter, finds the following facts: 

During the war, and September 18, 1942, Wayne Elkins, 
native Asheville, North Carolina, was inducted into the Army 
the United States and was assigned Serial Number 14149965. 


November 12, 1932, the said Wayne Elkins married Marie 
Price Spartanburg, South Carolina, and said marriage two children 


NOTE—For similar decisions see Digest (Fifth Edition) 
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were born. Six years later they separated and following the separation 
the two minor children lived thereafter with their grandmother, Mrs. 
Mamie Elkins, mother Wayne Elkins, her home West 
Asheville, North Carolina, and that since 1938, the time the separa- 
tion, Elkins and his wife, Marie Price Elkins, have remained continuously 
separate and apart. 


For some years prior his induction into the Army, and following 
his separation from his wife, Wayne Elkins began living with 
widow the name Daisy Marie Bennett, who was the mother 
daughter born her marriage her deceased husband, and continuing 
and his induction into the service, lived with her man and wife. 
During these years when they lived together such husband and wife, 
they resided Asheville large apartment house, known Ravens- 
croft Apartments, and the Number apartment said building. 
They subsequently lived together husband and wife Washington, 
C., and Newport News, Virginia, and elsewhere, and for all purposes 
lived continuously together under that supposed status. 


his induction into the service Wayne Elkins made application 
for allotment payable his wife and two minor children, and 
said allotment papers falsely and fraudulently designated Daisy 
Marie Bennett with whom had been living for some three years 
more his wife, and likewise falsely and fraudulently represented his 
application the government that her name was Daisy Marie Elkins, 
the allotment made out the plaintiff being the exact form and 
words follows: “Mrs. Daisy Marie Elkins, Ravenscroft Apts. 
Asheville, for the benefit the wife and two minor children. 


Daisy Marie Bennett was not aware this allotment his part 
until the first check was delivered her the postal authorities 
Asheville. 


Subsequently and the first February, 1943, check the sum 
$72.00, payable Daisy Marie Elkins was delivered the said Daisy 
Marie Bennett the address designated the allotment and was 
received the said Daisy Marie Bennett such payee. Subsequently 
additional and further checks were made payable above and like 
and similar amounts, though subsequently increased amount, were 
delivered was the delivery the first instance, and continued down 
through the months such delivery until May 1944, when the last 
such checks were delivered. All which totalled the sum $1,320.00. 


All these checks were drawn the authorized representatives 
the government the United States and were delivered the 
Post Office Department the said Daisy Marie Bennett, but under the 
name Daisy Marie Elkins, the allotment had been made out 
the soldier, Wayne Elkins. 
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Following the delivery the said Daisy Marie Bennett the first 
check following its issuance February 1943, she took the 
defendant and tendered the defendant for cashing properly identi- 
fying herself Daisy Marie Elkins. That prior the cashing said 
check and this requirement was subsequently followed all the 
checks tendered for cashing, the defendant bank, through its employees 
required Daisy Marie Bennett, who was then known its employees 
and officials Daisy Marie Elkins, endorse the said check her 
proper signature and and under the name the payee each 
said checks, and thereafter when the check had been cashed the de- 
fendant bank endorsed each said checks follows: “pay the 
order any bank banker, trust company, all prior endorsements 
guaranteed”, and thereafter each said checks being presented 
through regular banking channels, was paid the Treasurer the 
United States, the bank acting throughout good faith. 


The apartment house which Wayne Elkins and Daisy Marie 
Bennett lived was one considerable size and actually had facilities 
for many families. That all these families, those least 
with whom Mrs. Bennett came contact, knew her Daisy Marie 
Elkins. That Wayne Elkins lived the same apartment with her, 
introduced her his wife, and that she any number occasions 
visited him his wife the various Army camps where was assigned 
duty, and that she was known all persons Daisy Marie Elkins. 


The Directory the City Asheville, 1942-43, the address 
listed Ravenscroft Apartments carried the occupants Wayne 
Elkins and wife, Daisy Marie. 

Daisy Marie Bennett, upon receipt the proceeds the checks 
made payable Daisy Marie Elkins, sent considerable sums Wayne 
Elkins, delivered amounts every often the mother Wayne 
Elkins for the use and benefit the two minor children Wayne 
Elkins and his wife, Marie Price Elkins, and subsequently being 
indicted and entering her plea has paid the government date 
the sum $230.00 reimbursement the amount received. 


Wayne Elkins, after having become enamoured with Daisy Marie 
Bennett and time when had been separated from his wife, Marie 
Price Elkins, for more than two years, employed John Anderson, 
Esquire, attorney Asheville, North Carolina, file application 
for absolute divorce with the intent mind marrying the said 
Daisy Marie Elkins, but prior the actual trial the action for 
divorce, was inducted into the service and still, for the purpose 
this action, the husband Marie Price Elkins, and was never married 
Daisy Marie Bennett. 


Embraced the amount the checks the sum $352.00 which 


- 
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was deducted from the pay Wayne Elkins, under the allotment 
made. 

Upon the following findings fact the Court concludes matter 
law follows: 

That the Court has jurisdiction the action. 


The real question presented here whether the signatures the 
various checks the said Daisy Marie Elkins are forgeries mere 
steps fraud. This has been the question presented well nigh 
every case decided under similar facts are reported the various 
reports the court. Naturally the signature each the checks that 
was issued under the allotment the soldier represent the genuine 
signature the person whom they were delivered. The checks ap- 
parently were delivered her and were intended for her, and though 
they were voidable for fraud, she was the payee the checks. Un- 
doubtedly for the purpose cause this character the government 
bound those acting for when the check made payable the 
individual set out the allotment the soldier who was entitled 
such make such allotment. Here you have the soldier stating that 
Daisy Marie Elkins was his wife, and that there were two minor children 
his family. Willingly has deducted from his pay amount set 
the government the soldier’s contribution the allotment, and 
then under his designation the checks orderly fashion thereafter were 
delivered the named payee. Though fraud sense was being 
perpetrated the government, the bank, the defendant herein whom 
the checks were presented received, cashed them under the endorse- 
ment the payee set out the checks the government, and any 
inquiry made would have brought its officers and agents the 
same conclusion. fact, all the information that could have been 
secured and around Asheville would have corroborated the payee 
her statement. The banks undoubtedly not have the burden 
correcting mistake made detecting fraud committed. 


The so-called “impostor rule’,, which has universal adoption 
America, would exonerate the defendant this particular case 
the effect that bank, cashing the check, guarantees thereafter 
that the person whom the check was issued has endorsed it, that the 
genuine signature appears thereon, and that such entitled 
receive honor and credit the negotiable instrument world. does 
not guarantee that the check was honestly procured from the drawer. 


case identically point but yet lacking one least the 
strong particulars the case herein correctly states the rule law. 
This case even stronger since its appears without dispute that the 
soldier was actually living with the payee his wife whereas the 
decided case such did not appear. 


i 


THE BANKING LAW JOURNAL 109 


“The government made mistake the identity the person 
issuing the checks Hattie Price Dunn. The mistake fact was 
the legal status such person. The checks were issued the 
person, the soldier and the government intended have them issued 
woman going under the name Hattie Price Dunn. true 
the government would not have issued these checks her had been 
known that she was not the wife the soldier, but this mistake 
legal status quite different thing from mistake identity 
person. Therefore, when these checks were presented the defendant 
bank, they were indorsed with the name the person intended 
named and actually named the checks payee thereof, and, when 
the Liberty Insurance Bank indorsed the check, guaranteeing all prior 
indorsements, simply guaranteed that the indorsement the name 
‘Hattie Price Dunn’ the back the checks was the indorsement 
the person named the face the check. was sense any 
guaranty her legal status.” United States Liberty Insurance 
Bank, C., 493, 494. 


Similar cases are all the same effect: Continental American Bank 
Trust Co. United States, Cir., 161 935; Fidelity Deposit 
Co. Maryland Union Trust Co., Cir., 129 1006; United 
States First National Bank, Cir., 131 985; United States 
First National Bank, Cir., 124 484. 

evident, therefore, that the plaintiff not entitled recover 
and its demand for judgment denied. 

Judgment carrying into effect this decision submitted 


Definition Bad Faith Rendering Holder Not 
Due Course Under 


Eastern Acceptance Corp. Kavlick, Superior Court New Jersey, 


Endorsement note without recourse does not alter status 
endorsee holder due course. Bad faith rendering holder not 
due course under defined more than “proof 
stances calculated merely arouse suspicion.” 


fendants entered the Camden County District Court. 

Under date January 10, 1948 the defendants executed and de- 
livered promissory note the sum $590.04 the order 


NOTE—For similar decisions see Digest (Fifth Edition) §639. 
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Rothman, Contractors. The note was endorsed and delivered the 
plaintiff before maturity and for value. The endorsement was the 
following form: 
“Pay the order 
Eastern Acceptance Corporation 
Without Recourse 
except that the undersigned indorser warrants that the undersigned 
has furnished and installed all articles and materials and has fully 
completed all work which constitutes the consideration for which this 
note was executed and delivered the maker. 
Rothman, Contractors 
Rothman 
(Dealer) 
Title Owner” 

The District Court found that there had been failure con- 
sideration between the payee and the makers the note but also 
found that when the plaintiff purchased the note “it had notice 
knowledge the defenses the defendants.” Nevertheless entered 
judgment for the defendants the ground that since the note had been 
transferred the plaintiff qualified endorsement remained sub- 
ject all defenses between the payee and the makers. 


well recognized that endorsement “without recourse” not 
restrictive under section the Uniform Negotiable Instruments Act 
(R. 7:2-36, A.) but qualified endorsement which, under 
section (R. 7:2-38, A.), does not impair the negotiable 
purpose simply exempt the endorser from liability for 
the instrument the event dishonored maturity and its, 
presence does not indicate that the endorser’s title may defective. 
Packard Woodruff, Pa. Super. 176 (1914); Standard Acceptance 
Corporation Chapin, 277 Mass. 278, 178 538 (1931); Worth 
Saving Bank Foster, 175 Minn. 293, 221 (1928); Lincoln 
Inv. Co. Metros, 257 Mich. 215, 241 166 (1932); Exchange 
Bank Scholz, Cal. App. 232, 121 526 (1942). the 
Packard case Judge Kephart, rejecting the contention that the use 
the words “without recourse” puts subsequent holders inquiry 
defenses existing between prior parties, expressed the view that 
“the purpose the Negotiable Instruments Act, relates 
indorsement this character placed upon instrument, was make 
the instrument freely negotiable would have been had the in- 
dorsement been placed thereon without qualification.” 


the light the authorities are satisfied that the plaintiff 
was not precluded from becoming holder due course the note 
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because the endorsement was without recourse. The remaining ques- 
tion whether there were any other circumstances which constituted 
notice the plaintiff any infirmity defect. Cf. Robertson 
Budzier, 229 Mich. 619, 201 949 (1925) with Merchants’ National 
Bank Indianapolis Branson, 165 344, 410 (1914). 
The note represented payment the contractor the purchase price 
heating equipment installed him; however, under the prevailing 
view, mere knowledge that fact the possibility that the contractor 
might later default his stipulated performance would immaterial. 
United States Hansett, 120 121, 122 (2d Cir. 1941). See 
1944); Fabrizio Anderson, 314 (Mun. Ct. App. 
1948); Thall Credit Alliance Corporation, App. 328, 
212, 100 1357 (1936). When the note was delivered 
the plaintiff default whatever existed its knowledge and the 
endorser warranted that there had been full performance his part; 
there were somewhat similar warranties West Side Trust Co. 
Krug, 117 102, 187 154 (E. 1936) and Coffin May, 
104 347, 140 331 (E. 1928) where the endorsees were 


Section the Act (R. 7:2-56, A.) provides that 
constitute notice infirmity the instrument defect the title 
the person negotiating the same, the person whom negotiated 
must have had actual knowledge the infirmity defect “knowledge 
such facts that his action taking the instrument amounted bad 
faith.” Rice Barrington, .L. 806, 807, 169, 170 
(E. 1908) the court stated that this provision “establishes the rule 
that proof calculated merely arouse suspicion will 
not defeat recovery negotiable note taken for value before maturity.” 
See also Mutual Finance Corp. Dickerson, 123 62, 65, 
859 (Sup. Ct. 1939) First National Bank Springfield DiTaranto, 
Super. 246, 253, 907 (App. Div. 1950). Assuming, 
solely for present purposes, that there may have been grounds for sus- 
the instant matter, seems clear that the aggregate 
stances, considered their light most favorable the defendants, fell 
far short establishing any bad faith the part the plaintiff within 
the terms section 56. 

have concluded that the plaintiff was holder due course and 
that the District Court’s ruling the contrary was erroneous. 
the defense failure consideration available between the payee and 
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Altschuler, Misc. 746 (Sup. Ct. 1924); Warren Dilkes, 131 


Reversed, without costs, and with direction that judgment for 
plaintiff entered the District Court. (All Italics suppied, 


Branch Bank Separate Entity for Purposes 
Attachment 


Cronan Schilling, Supreme Court, 100 Supp. (2d) 474 


Warrant attachment served branch bank does not reach 
assets held for, accounts maintained the defendant other 
branches the home office. 


HECHT, J.—This motion vacate subpoena duces tecum 
served upon Swiss Bank Corporation, New York Agency. Swiss Bank 
Corporation, New York Agency, the New York branch Swiss Bank 
Corporation, corporation created under the laws Switzerland for 
the purpose doing general banking business. The subpoena directs 
the New York Agency produce all records Swiss Bank Corporation 
“pertaining and showing the assets held Swiss Bank Corporation 


for the account Otto Schilling, including but not limited the 


account number 60965, maintained the Zurich, Switzerland office 
said Swiss Bank Corporation.” Otto Schilling the defendant 
the action which the subpoena issued and the purpose the sub- 
poena ascertain whether there indebtedness Swiss Bank 
Corporation Schilling which may attached this state, whether 
Swiss Bank Corporation holds property Schilling which may 
attached here. 


The New York Agency, which makes the present motion vacate 
modify, apparently concedes that may compelled produce 
its records any indebtedness from itself Schilling any 
property held for Schilling. claims, however, that according 
its records there such indebtedness owing from Schilling 
property held for him, and that there are accordingly such 
records which can produce. 


The real question presented whether the New York Agency can 
compelled produce books and records offices Swiss Bank 


NOTE—For similar decisions see Digest (Fifth Edition) §215. 
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Corporation not located this state relating accounts maintained 
Schilling with those offices. 


The law seems well established that warrant attachment 
served upon branch bank does not reach assets held for, accounts 
maintained by, the defendant other branches the home office. 
The theory these decisions that for purposes attachment, among 
others, each branch bank separate entity, way concerned 
with accounts maintained depositors other branches the home 
office. Clinton Trust Co. Compania Azucarera Central Mabay, A., 
172 Misc. 148, 743, affirmed 258 App. Div. 780, 
721; Bluebird Undergarment Corp. Gomez, 139 Misc. 742, 249 
Philipp Chase Nat. Bank City New York, Sup. 
465; Cable Wireless, Ltd. Yokohama Specie Bank, 191 Misc. 
Harris, C., Supp. 480. Chrzanowska Corn Ex- 
change Bank, 173 App. Div. 285, 159 385, affirmed 225 
728, 122 877, our Appellate Division, though dealing with differ- 
ent question employed language pertinent here, 173 App. Div. page 
291, 159 page 388: “With respect the question presented 
for decision, the different branches were separate and distinct from 
one another from any other bank. The Legislature did not intend, 
think, either authorize require bank having branches cash 
checks and make loans depositor any branch which may see 
fit call, for would produce endless confusion.” 


Unless each branch bank treated separate entity for attach- 
ment purposes, branch could safely pay check drawn its depositor 
without checking with all other branches and the main office make 
sure that warrant attachment had been served upon any them. 
Each time warrant attachment served upon one branch, every 
other branch and the main office would have notified. This would 
place intolerable burden upon banking and commerce, particularly 
where the branches are numerous, often the case. 


Plaintiff stresses the fact that under Section 916, Civil Practice 
Act, amended 1940, debt owing resident non-resident 
resident non-resident may attached valid service may 
made “within the county” upon the non-resident debtor. Morris Plan 
510. The attachment debtor the cited case was railroad, not bank. 
entity for attachment purposes was, therefore, not involved. Although 


opinion for publication. 


114 THE BANKING LAW JOURNAL 


the language Section 916, supra, construed literally, broad enough 
permit attachment debt due from foreign branch the home 
office abroad, service may made here domestic branch, there 
nothing either the statute the opinion Morris Plan Indus- 
trial Bank New York Gunning, supra, suggest that the doctrine 
that each branch bank treated separate entity for 
attachment purposes longer the law. 


The case Cable Wireless, Ltd. Yokohama Specie Bank, supra, 
not, claimed plaintiff, authority his favor. The case merely 
holds that for purposes determining whether draft drawn the 
Tokyo office upon the New York office was draft drawn the drawer 
upon itself, within the meaning Section 214 the Negotiable Instru- 
ments Law, and therefore promissory note, the New York office may 
not treated separate entity. The court expressly recognized that 
for many purposes each branch must regarded separate entity, 
191 Misc. pages 575, 578, pages 605, 608. 


appears from the minutes examination aid the attach- 
ment that possible that some property physically held here 
the New York Agency may belong Schilling. Although the sub- 
poena should vacated the extent that seeks compel the produc- 
tion records pertaining indebtedness due Schilling from Swiss 
Branch, property held for Schilling Swiss branch, the court’s 
opinion the subpoena should permitted stand the extent that 
requires the production records relating assets Schilling held 
this state the New York Agency. 


The fact that the only records pertaining such assets may 
Switzerland would seem immaterial. Although the New York 
branch may separate entity respects debt due Schilling 
from Swiss branch, property held for him Swiss branch, there 
appears good reason for extending this doctrine permit prop- 
erty actually belonging Schilling, which located this jurisdic- 
tion, escape attachment. After all, the Swiss Bank Corporation 
which doing business this state. The New York Agency not 
separate legal entity generally, but only for certain limited purposes. 
the local agency foreign industrial corporation, doing business 
this state, were subpoenaed produce here records its home office, 
could required so. The local agency foreign banking 
corporation should treated differently regards the obligation 
producing records from abroad relating property held here which 
those records might show attachable. Cases dealing with examina- 
tions before trial foreign corporations which are defendants actions 
pending here are not point. There the court will ordinarily, 
matter discretion, relegate the party seeking the examination the 


| 
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remedy commission take the deposition the home office the 
corporation. The cases not hold the court without power com- 
pel the testimony taken this state and the records produced 
here. Thus, where the foreign corporation plaintiff will generally 
required produce its records this jurisdiction and submit ex- 
amination here. the instant case, however, there alternative 
remedy available the plaintiff aid the attachment. There 
provision authorizing the taking deposition the Swiss Bank Cor- 
poration outside the state for the purpose determining whether 
possesses property the defendant which attachable. the sub- 
poena were vacated plaintiff would without remedy ascertain 
whether had succeeded attaching property here, although the fact 
may that there was property attach. The court should, therefore, 
not exercise its discretion favor vacating the subpoena the extent 
that calls for the records Swiss Bank Corporation, wheresoever 
situated, relating property defendant located this state. 

The motion granted the extent modifying the subpoena 
limiting records Swiss Bank Corporation relating property 
defendant held this state and any indebtedness due Schil- 
ling from the New York agency. 


Settle order. 


New York Investment Statute 1950 Amendment 


Estate Peck, New York Surrogate’s Court, 124 1486 


The following case the second reported decision construing the 
1950 amendment the New York investment statute. The opinion 
Surrogate Collins presents excellent analysis and discussion 
the amendment. The opinion highly informative and well worth 
reading its entirety. 


COLLINS, SURR.: The prior decision the court held, part, 
that the corporate trustee was authorized decedent’s will invest 
legal investments including units participation legal common 
trust fund maintained the trustee pursuant Banking Law, section 
100-c (Matter Peck, Law Journal, May 15, 1950.) The amend- 
ment Personal Property Law, section 21, made the Laws 1950, 
chapter 464, effective July 1950, does not disturb the prior decision 
the court but the amendment has posed further problems the 
exercise the investment powers the trustee. The issues raised 
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the amendment have been presented supplement petition this 
proceeding. 


The apparent aim the amendment Personal Property Law, sec- 
tion 21, was facilitate the performance fiduciary duties connec- 
tion with the investment funds estates. The amendment has en- 
deavored effect its purpose recognition the functional 
distinction between trust investments and savings bank investments, 
departure from the theory limited official list investments and 
the grant discretion fiduciaries exercised within prescribed 
limits. The amendment also made some attempt integrate certain 
the provisions controlling investments that have been scattered 
throughout the statutes this state. The effort that direction was 
not intended all complete. the time the enactment this 
legislation provisions authorizing investments fiduciaries could 
found Banking Law, sections 100-b, 100-c and 235. Conservation 
Law, section 483, Decedent Estate Law, section 111, Domestic Relations 
Law, section 85, Personal Property Law, section 21, Public Authorities 
Law, sections 133, 160, 208, 238, 263, 288, 313, 512, 535, 565, 640, 856, 
1038, 1309, 1333, and 1415, Public Housing Law, section 49, Rapid 
Transit Law, section 34, Real Property Law, section 116 and Unconsoli- 
dated Laws, section 341, well other statutes the state. This 
legislation affected some the investment provisions found the Per- 
sonal Property Law, the Banking Law, the Domestic Relations Law 
and the Decedent Estate Law, but does not refer the other statutes 
above mentioned. 


Paragraphs (a) (1) inclusive subdivision Personal Property 
Law, section 21, now describe certain the kinds and classes securi- 
ties which trustees may invest. The only restrictions upon the mak- 
ing any the enumerated investments are general rule conduct 
declared the statute, any restrictive provision contained the trust 
instrument and judicial supervision. Some the investments now 
enumerated subdivision section the Personal Property Law, 
are those that were available fiduciaries the past statutory 
authorization. However, section the Personal Property Law, does 
not attempt list all the investments which fiduciaries are authorized 
law make. There still remains large group legal investments 
not encompassed within the Personal Property Law. 

Paragraph (m) subdivision the amended statute distinct 
innovation legislative control fiduciary investments. opens 
new field investment those trustees who, reason the silence 
the wills trust instruments appointing them, lack special investment 
powers. This provision the statute permits investment certain 
securities corporations addition the securities made eligible for 
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investment the preceding paragraphs the subdivision. The greater 
latitude allowed trustees permits them invest types securi- 
ties that prior the amendment would have been designated “non- 
The corporate securities mentioned include common stocks. 
The authority purchase corporate obligations subject, however, 
qualifications stated the statute. One the limitations that “no 
investment shall made pursuant the provisions this paragraph 
(m), which the time such investment shall made, will cause the 
aggregate market value the investments not made eligible the 
preceding paragraphs this subdivision exceed thirty-five per cent 
the aggregate market value that time all the property the 
fund held such fiduciary.” 


the past there have existed two general classifications trust in- 
vestments, “legals” and “non-legals.” The new statute, effect, creates 
two additional categories for fiduciary investment that today there 
are (1) securities made eligible for investment the first twelve para- 
graphs subdivision the new statute, (2) investments authorized 
all statutes other than the new statute, (3) securities the discre- 
tionary field opened for investment paragraph (m) the new statute 
and (4) non-legals which are made available for investment explicit 
grant authority the trust instrument. the absence restric- 
tion the trust instrument, all fiduciaries may invest within the first 
two categories without any limitation restriction save that vigilance 
and prudence. Their privilege invest the third group granted 
the new statute and circumscribed the restrictions stated that 
statute. Certain these restrictions pertain the financial status 
the securities. The limitation pertinent the instant problem the 
prohibition against purchase any discretionary security such pur- 
chase will cause the aggregate market value the investments not made 
eligible the statute exceed per cent the aggregate market 
value that time all the property held the fund. 

The right trustee invest estate assets units common 
trust fund conferred Banking Law, section 100-c, subdivision 
trust company maintaining legal common trust fund required 
invest the assets the fund the manner which fiduciaries are au- 
thorized invest section the Personal Property Law (Banking 
Law, sec. 100-c, subd. 3). possible that portion the assets 
legal common trust fund may comprised corporate securities pur- 
chased the trust company under the authority granted paragraph 
(m) the investment statute. 

question has been raised whether not the testamentary 
trustee herein, before exercising its authority invest funds the es- 
tate units participation its legal common trust fund, obligated 
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learn the fractional portion that legal common trust fund that 
then comprised the type corporate securities described para- 
graph (m) the investment statute. has been suggested that 
inquiry the composition the common trust fund should made 
that the trustee can assured that the acquisition common 
trust fund unit will not disturb the permissible ratio within the testa- 
mentary trust between eligible investments (made pursuant para- 
graphs (a) (1) Personal Property Law, section 21) and discretion- 
ary investments (made pursuant paragraph (m) the same 
The court considers such inquiry for the suggested purpose wholly un- 
necessary. The corporate trustee herein maintains legal common trust 
fund. The trustee authorized the explicit language Banking 
Law, section 100-c invest funds testamentary trusts administered 


its legal common trust fund the absence prohibition 


the will creating the trust. Such investment not one those de- 
scribed the Personal Property Law. The authority for the investment 
derived from the Banking Law and not from the Personal Property 
Law. The investment the legal common trust fund legal invest- 
ment and such duly authorized investment. 


The trustee investing common trust fund not purchasing 
fractional share each the particular securities constituting assets 
the common trust fund, but instead the trustee investing the com- 
mon trust fund entity. (Matter Bank New York, 189 Misc. 
459, 463, 465; Matter Continental Bank Trust Company New 
York, 189 Misc. 795, 797). The only limitation upon the extent such 
investments that found the Banking Law. The limitation contained 
paragraph (m) subdivision Personal Property Law, section 21, 
has application. 


supplemental question exists with regard the effect invest- 
ment legal common trust fund may have upon the exercise 
later time the prerogative granted the trustee paragraph (m) 
the amendment. The question whether not the earlier invest- 
ment the legal common trust fund may any wise limit the trustee’s 
privilege purchase the corporate securities mentioned paragraph 
(m). other words, trustee holds unit participation legal 
common trust fund, does this trustee, when making the mathematical 
computation that preliminary the purchase discretionary se- 
curity, include the value the legal common trust fund unit reaching 
the total value the investments comprising the per cent class. 
the legislative purpose was require only per cent every trust 
fund maintained “legals” and permit per cent each fund 
invested discretionary corporate securities, the legal common 
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trust fund unit must regarded within the per cent group. 
apparent that the Legislature did not intend that result. 


The limitation contained paragraph (m) the statute that 
investment corporate securities, pursuant the provisions that 
paragraph, shall made which will cause the aggregate market value 
the investments not made eligible the statute exceed per cent 
the aggregate market value the entire trust fund. Although in- 
vestment legal common trust fund was legal investment prior 
the amendment the Personal Property Law and remains au- 
thorized investment for trust funds today, such investment not 
one those described subdivision Personal Property Law, section 
21, “eligible” investment. Such investment not one those 
“made eligible” for investment that statute. The statute does not 
state general rule that per cent the trust fund may invested 
legals and per cent may invested non-legals. The statute 
dictates that computing the per cent limitation there excluded 
from that percentage only those investments made eligible for invest- 
ment paragraphs (a) (1), inclusive, the statute. follows 
that all other investments, whether they the discretionary class 
permitted paragraph (m) the statute legal investments au- 
thorized laws the state other than Personal Property Law, section 
21, must considered within the per cent limitation for the pur- 
pose computing the portion trust fund that available given 
time for investment the corporate securities described para- 
graph (m). 

The statutory provisions defining the investment powers fiduciaries 
are declarative the public policy the state (Matter Carnell, 260 
App. Div., 287, 290, 284 Y., 624; Matter Lober, 185 Misc., 
1019, 1021; Matter Muller; 155 Misc., 748; Matter Putnam, 
367). “The policy the state evidenced prior acts 
material the exposition statutes. assumed that the Legis- 
lature will not abolish long-standing policy without using explicit 
words show its intention. Hence, where contrary intention does not 
appear that construction will given statute which accords with prior 
legislative policy the same (McKinney’s Consolidated 
Laws, Book Statutes, sec. 126; see also New York 
Co., 193 Y., 72, 89). The policy the state has been confine trust 
investments selected group securities. The legislative objective 
restricting investments has been declared avoid exposure 
the estate perils speculative pursuits and assume the preserva- 
tion the fund until the purposes the trust have been accomplished 
(Matter Carnell, supra, 260 App. Div., 292). The recent amend- 
ment the Personal Property Law has broadened the investment pow- 
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ers fiduciaries but cannot construed abandonment long 
established policy. The statute must construed granting only the 
additional investment powers that are explicit the language the 
amendment. The amendment plainly states both the limitation the 
purchase corporate securities and the method its application. per- 
mits the investments described paragraph (m) made only 
the clearly expressed condition that such time the total value all 
investments that are not “made eligible” for investment paragraphs 
(a) (1), inclusive, subdivision the statute shall not exceed 
value per cent the value the trust fund. The statute does not 
say that, per cent the trust fund invested “legals,” the re- 
maining per cent the fund may invested the corporate securi- 
ties described paragraph (m). The permission granted the statute 
that such corporate securities may purchased only the value 
such newly purchased securities when added the value other in- 
vestments not made eligible the statute (whether not such other 
investments are legal investments) will comprise sum total not ex- 
cess per cent the entire trust fund. The statute requires that 
determining whether not particular time investment may 
made the corporate securities described paragraph (m) the 
statute, the trustee must regard its investments the legal common 
trust fund investments not made eligible the statute. 

Submit decree notice, construing the will and settling the account. 


| 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Rights Pretermitted Grandchildren 


Estate Fell, Idaho Supreme Court, No. 7610 


Testator’s will provided: 

direct that executor sell all property 
distribute said money, after the expenses probation are paid equal 
shares present living sons, namely; [here follows listing the 
testator’s living sons]. one the above named devisees die, then 
his share shall equal shares his surviving brothers.” 

daughter son the testator who predeceased the testator 
contested the will the ground that omitted provide for the 
children children who predeceased the testator. The court found that 
the will did not manifest clear intent the part the testator 
omit these grandchildren and ordered that the will admitted 
probate subject intestate rights the pretermitted grandchildren. 


Validity “Savings Bank Trust” Created Nonresident Decedent 


Nolan Mahoney, Superior Court, Chancery Division, No. C-1107-49 


Decedent who was resident New Jersey had savings account 
New York her own name “in trust for sister Rose Mahoney.” The 
New Jersey court held that the account did not pass under decedent’s 
will since the account was governed the laws New York and under 
that law valid inter vivos trust had been created. 


Fiduciary Accounting Ordered Court Own Motion 


Tanzillo, Surrogate’s Court, 124 N.Y.L.J. 766 


Under section 256 the New York Surrogate’s Court Act, the sur- 
rogate may “of his own motion” order testamentary trustee render 
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accounting any time. Indiana, under Indiana Statutes An- 
notated section 6-2603, the court may direct any trustee file ac- 
count upon petition the settlor the trust. the instant case the 
New York surrogate his own motion ordered executor account. 

appears that trustees and fiduciaries should always contemplate 
the possibility enforcement actions emanating from sources other 
than persons beneficially interested the trust. 


Administrator Nonresident Motorist Amenable Suit 
New York 


Leighton Roper, New York Court Appeals, April 13, 1950 


New York resident brought action New York against the 
legal representative Indiana decedent upon claim arising out 
automobile accident New York. The decedent left assets 
New York. Service process was made the secretary state 
New York accordance with the New York statute. Rejecting the 
administrator’s contention that had constitutional immunity from 
suits the courts New York, the court stated that since the decedent 
would have been subject the jurisdiction the New York court his 
administrator was likewise amenable suit there. 


Admission Probate Bars Collateral Attack Validity Will 


Holt Holt, North Carolina Supreme Court, 232 497 (1950) 


After the admission will probate, certain heirs the dceedent 
brought action against the executors named the will for damages 
due their alleged fraud inducing decedent will his property 
them. The court stated that the heirs could not collaterally attack 
the will since under the statute the admission probate the will was 
conclusive evidence its validity until was declared void com- 
petent tribunal. 


Trustee Surcharged Notwithstanding Beneficiary’s Release 


Ditmars Camden Trust Co., Superior Court, No. 


Where beneficiary sought surcharge trustee for making improper 
investments, the trustee defended the ground previous agree- 
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ment between the trustee and the beneficiary under which the latter 
approved the trustee’s action. The court held that the burden was 
the trustee show that the arrangement was fair and free from undue 
influence unconscientious advantage. The court further stated that 
the release would not available the trustee defense unless the 
beneficiary had full knowledge the facts and his rights the time 
the release was executed. 


Probate Court Could Not Allow Claim for Contribution Based 
Tort Judgment Against Executor 


Schunk, Minnesota Supreme Court, No. 35,147 


Decedent’s executor and other co-defendant’s were joined tort 
Judgment was entered for the plaintiff which was satisfied 
the executor’s co-defendants. The co-defendants then presented claim 
the probate court against the executor for contribution. The court 
held that the claim could not allowed the basis the judgment 
alone since the judgment did not constitute adjudication the 
contribution rights among the defendants the tort action. 


Prior Accounting Does Not Bar Action Surcharge Trustee 


City Bank Farmers Trust Co., New York Supreme Court, 
Prior accounting does not bar beneficiary from objecting mortgage 
participation investments where trustee failed disclose that bonds 
and mortgages the participations were owned the trustee the 
time the investments were made. 


Effect Testator’s Distruction Conformed Copy Will 


D’Agostino, Superior Court, Appellate Division, No. A-336-49 


The decision the following case may warm the hearts future 
executors who hold the original will leaving the testator with only 
conformed copy. 

The court holds that the intentional destruction the testator 
conformed copy will with the intention revoking wholy inef- 
fectual revoke the will. 
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Bank Deposits: Presumption Joint Tenancy 


Perrone, New Jersey Supreme Ceurt, Ne. A-17 


new New Jersey Statute provides: 

“When deposit has been shall made with banking institution 
the names two persons, payable either, payable either 
the survivor, case the death either said persons, the 
moneys the credit the account shall, unless otherwise provided 
the deposit contract, paid the survivor, and the legal representa- 
tive the one dying shall have right thereto nothwithstanding that 
such moneys any part thereof may have been the property the 
one dying.” 

The instant case holds that this statute does not create conclusive 
presumption joint tenancy bank deposits payable survivors. 
For complete discussion this and similar statutes, see Banking 
Law Journal No. (January 1951). 


Surcharge Executor for Failure Collect Interest 


Estate Marshall, Surrogate’s Court, 124 N.Y.L.J. 867 


executor retained for three years funds his hands which were 
not reasonably necessary for payment debts immediately neces- 
sary for payment legacies. was therefore surcharged with 
amount equal the savings account interest which would have been 
earned the fund over the period. 


Legacies Charged with Rental Value Testatrix’s Realty 
Occupied Legatees 


Ruggieri, New York Surrogate’s Court, 124, 1029 


Testatrix’s will provided that her home was sold and the 
proceeds distributed her children and grandchildren. Two daughters 
testatrix continued live the home prior its sale. The court 
held that the two daughters were liable the executors for the reason- 
able value the rent the property. they failed pay this amount 
then their legacies from testatrix would charged the amount 
the rent due. 


estates and gifts 


Duration Period Administration for Federal Tax Purposes 


During the period administration decedent’s estate income 
course taxable the estate and not the beneficiary’s legatees 
under the will. therefore frequently important ascertain how 
long particular estate may said the course administration 
for federal tax purposes. 


Frederich Commissioner, 145 Fed. (2d) 796, was held that 
estate considered being administration during the time 
actually required the executor administrator settle its affairs and 
that the valid orders local probate courts respect the continuance 
administration are binding upon both the Commissioner and this 
Court. Chick Commissioner, 166 Fed. (2d) 337, was held that 
Congress can, and the interest uniform system Federal taxation 
did, clothe the Commissioner and the Tax Court with the power deter- 
mine, the absence conflicting valid affirmative action the state 
court having jurisdiction the premises, when estate has ceased 
the process administration settlement and has ceased exist 
for income tax purposes the basis actual performance ordinary 
duties administration. 


the instant case petitioner was both sole executrix and sole bene- 
ficiary under the will. The estate was not subject the administration 
the probate court nor was the estate being continued pursuant 
any order the probate court. holding that when the estate would 
deemed closed for federal tax purposes must determined inde- 
pendently the light all the circumstances, the court stated: 


“The record its entirety and particularly those facts have dis- 
cussed above showing early completion the ordinary administrative 
duties, conduct the petitioner respect the estate’s interest 
the partnership inconsistent with her fiduciary capacity executrix, the 
manner handling the estate’s distributive share partnership in- 
come, and the continuation the estate’s interest the partnership 
after May 22, 1948, lead irresistibly the conclusion that the adminis- 
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tration the estate Jim Stewart was fact completed and was 
regarded the interested parties some time prior the beginning 
the taxable year 1942, determined the 


Estate Tax: Transfers Importunate Wife Not Contemplation 
Death 


Estate Jacobsen Commissioner, Tax Court, January 1951 


Decedent made transfers property his wife satisfy the wife’s 
desires for financial independence, recognition her contributions 
family life, and avoid family disharmony occasioned wife’s dis- 
content with her financial position. 

The transfers were made more than two years prior death. Thus 
there was presumption under the new provisions 811 (c) (1) (A) 
that they were made contemplation death. 

The court held that the motives for the transfers were associated 
primarily with purpose make life pleasanter for the decedent and 
his wife and therefore were not taxable contemplation death. 


Inheritance Tax: Tax Transfer Daughter Not Applicable 
Where She Took the Entirety 


Estate Christman, Pennsylvania Common Pleas, Berks Co. 


Decedent made transfer his daughter and son-in-law nine days 
before his death, which was held taxable contemplation death. 
The court held that since they took “one person law” tenants 
the entirety the transfer was taxable per cent and not the 
per cent rate applicable the transfer were the daughter alone. 


Estate Tax: Valuation Closely Held Stock 


the time her death the decedent owned 125 shares stock 
the Alexander Smith Carpet Company. Decedent’s representatives 
valued the stock about $4,000 share. The Commissioner asserted 
that $6,500 was the proper valuation. sales the stock (which was 
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closely held) had been made for over two years prior decedent’s death. 
arriving valuation $4,750, the court compared the value 
the stock three other leading carpet manufacturers whose shares had 
been sold New York exchange the day decedent’s death. These 
three companies were shown have similar production methods, similar 
geographical locations and similar financial structures. 


Estate Tax: Deductibility Costs Establish Decedents’ 
Ownership Property 


Estate Bluestein Commissioner, Tax Court, No. 101 


Attorney’s fees and court costs incurred litigation determine 
decedent’s ownership certain property registered his name the 
time his death held deductible for estate tax purposes. 


Estate Pension Annuitant’s Option Election Did Not 
Result Taxable Transfer 


Estate Twogood, Tax Court, No. 129 


After thirty years the employ Standard Oil New York de- 
cedent was entitled retirement annuity under the employer’s pension 
plan. Five years prior retirement decedent executed irrevocable 
election take reduced annuity during his life with additional 
annuity for life payable surviving dependent. 

The court held that the election take lesser annuity was not 
transfer under which decedent retained the possession enjoyment of, 
the right the income from the property transferred. Nor had 
retained reversionary interest the property transferred. Therefore 
there was taxable transfer within 811 (c) the 


Apportionment Taxes Attributable Revocable Living Trust 


(December 11, 1950) 


Decedent, who was resident Georgia the time her death 
had prior death created inter vivos trust which she had retained 
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power revoke. The trust was includible decedent’s gross estate 
for Federal and Georgia estate tax purposes. Decedent’s will directed 
that all debts paid “out general estate” and “without charging 
any portion thereof any beneficiary legatee named this will. 
The court held that this provision was not broad enough prevent 
charging the inter vivos trust the portion estate taxes attributable 
it. 


Bank May Treat Losses Sales Bonds Held for Investment 
Purposes Only Deductible from Ordinary Income 


Bureau Internal Revenue, 4031, October 16, 1950 


Section 117 (i) provides that bank’s losses from sales exchanges 
bonds and certain other securities exceed gains from such sales 
exchanges, the sales and exchanges should not considered sales 
and exchanges capital assets. 

recent ruling the Bureau Internal Revenue holds that section 
117 (i) applicable only bonds and securities held for investment 


purposes. 


Gain Liquidating Dividends Paid Bank Receiver Taxable 
Ordinary Income 


Lynn Commissioner, Tax Court, No. 107 


Taxpayer purchased discount for purposes speculation certain 
deposit claims against bank receivership. Prior 1944 the entire 
cost other basis the claim had been recovered taxpayer through 
the receipt liquidating dividends. 1944 and 1946 taxpayer received 
additional liquidating dividends which she reported long term capital 
gain. The court held these gains taxable ordinary income since they 
were not amounts received upon retirement evidence indebtedness 
issued corporation registered form under 117 (f) the 
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INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Civilian Demand and Inflation 


DDRESSING 

meeting the American Sta- 
tistical Association, Donald 
Woodward, Economist for the 
Mutual Life Insurance Company 
New York, pin-pointed the 
major economic problem now con- 
fronting the nation. 

According Mr. Woodward, 
our primary problem not one 
production. The productive re- 
sources the nation, maintains, 
are not being strained. Production 
can easily increased substan- 
tially, and without strain, 
approach the task properly. Nor, 
states Mr. Woodward, the prob- 
lem one involving serious decline 
the standard living. For not 
only intend carry out the 
military effort without any decline 
total consumption but, 
matter fact, anticipated that 
consumption will rise. The real 
problem, declares, that 
curbing civilian demand. 

result high production, 
American consumers and business 
enterprises have very high mone- 
tary income. addition, the 
result such production— and 
particularly the result World 
War have large accumu- 
lations money and liquid assets. 
And fortified, both consumers 
and business are trying increase 
their consumption even over the 
very high levels the past several 


Furthermore, nearly all current 
income being spent for consump- 
tion. This evidenced the 
fact that 1950 savings ratio esti- 
mated one the lowest 
the past years. Also, accumu- 
lated savings are being tapped, and 
this apparent from the excess 
bond redemptions over the 
amounts being purchased. 

Thus, the heart the problem 
one excessive demand, and 
the extent such excessive de- 
mand will determine how much in- 
flation the United States going 
experience. Mr. Woodward 
pungently puts it: “The American 
civilian economy already has much 
the highest standard living 
the world, and spending more 
than seven times much its 
stomach and its back pro- 
tecting its freedom— and de- 
manding some more insistently 
threaten the value its 
money and perhaps the defense 
effort well.” This sugges- 
tion, continues, that incomes 
and consumption are excessive, 
measured any ideal; nor neces- 
sarily that they are distributed 
over the population the most 
suitable manner; nor that coun- 
try derives its strength making 
itself miserable. The point the in- 
surance executive does make, how- 
ever, that under the very 
limited willingness try raise 
production and the very real na- 
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tional emergency, American civi- 
lian consumption excessive.” 

Mr. Woodward emphasizes the 
necessity curbing “this ebullient 
civilian consumption and the vo- 
racious civilian bidding for more.” 
believes that our economy 
perfectly capable making from 
$30 $50 billion defense ex- 
penditures 1951 without hard- 
ship and without any serious in- 
flation, the following policies and 
actions are pursued: 

Working hours are increased. 
two four hour increase should 
make possible significant rise 
production. 

The civilian labor force 
expanded. Here, women who have 
children school offer the biggest 
potential. Such women could 
available for part-time employ- 
ment; business management should 
organize provide more oppor- 
tunities for such employment. 

budgetary requirements 
call for more money, personal in- 
come taxes should increased. 
Although true that personal 
income taxes cannot imposed 
beyond certain limit without 
risking economic harm, this limit 
personal income taxes take less 
than per cent personal in- 
come. 

Additional taxes must cover 
wider segment the population. 
“Freedom cannot defended and 
the dollar adequately protected 
while, the same time, more than 
two-thirds personal income 
exempted from taxation.” 

Personal savings should 
substantially increased. Such sav- 
ings were less than per cent 
personal income the third quar- 
ter 1950. Such savings are in- 


sufficient finance government 
requirements and capital needs, and 
prevent inflation. combined 
and coordinated effort govern- 
ment and private organizations 
could much encourage 
savings. 


More Savings Needed 


Under today’s conditions in- 
tense inflationary pressures arising 
out the Korean developments 
and the nation’s effort, 
important that savings in- 
creased. Savings Savings 
bonds, life insurance and savings 
accounts are anti-inflationary 
nature and contribute control 
the price level, since they re- 
move such funds from the con- 
sumer spending stream. 

the five wartime years from 
1941 through 1945, the American 
people saved approximately $157 
billion, which represented 
approximately per cent the 
national personal income, after in- 
come taxes. From 1946 through 
the third quarter 1950, such 
savings added about $61 
billion—or about per cent 
much larger combined personal 
income for the period. 


Furthermore, should noted 
that personal savings have been 
showing steady downward trend 
every year since the end 
World War II. And last summer, 
may recalled, savings were 
actually tapped for substantial 
aggregate amount consumers, 
when the latter engaged the 
buying rush set off the war 
Korea. 


Profits and Prices 


study the National Asso- 
ciation Manufacturers, bearing 
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the above caption, points out that 
the impact manufacturers’ profit 
margins upon prices not very 
great. the manufacture food 
products, for example, the profit 
margins average less than 
per cent per dollar sales. Yet 
the cost food often the center 
prices and higher cost living. 
This small profit margin, incident- 
ally, measured against the fac- 
tory wholesale price; would 
look very much smaller were 
measured against the retail price 
which the housewife pays. 

the same basis, very small 
profit margins are found the 
clothing, furniture 
groups. Profit margins not over 
per cent are shown the iron 
and steel industry for each the 
eight years ended 1949. The 
electrical machinery industry also 
falls this category. 

Both high and low profit mar- 
gins have been experienced the 
automobile industry recent 
years. loss 1.3 per cent was 
experienced 1946, when strikes 
were major handicap, although 
the profit margin was 9.2 per cent 
sales 1949. The rubber and 
tire industry, after some fourteen 
years doubtful profits, earned 
reasonably satisfactory margins 
1946 through 1949. Similarly, tex- 
tile mill products the years 1946 
through 1949 enjoyed the first 
good profit margins obtained since 
1930. whole, manufacturing 
did not average high 
per cent profit margin sales 
from 1980 through 1949. 

The NAM study summarizes its 
findings follows: 

Historically, ten per cent 
average profit margin sales for 


any major manufacturing industry 
most unusual. this connec- 
tion, the record industry 
groups for years shows only 
profit figures above per cent out 
possible 420. 

During the nine year period, 
1941-1949, major manufactur- 
ing industry had final average 
profit margin high ten per 
cent sales. From Pearl Har- 
bor through World War II, and 
for least four years afterward, 
there were ten per cent margins 
which were disclosed the study. 

For many years, profit mar- 
gins under six per cent sales 
have been predominant manu- 
facturing. Reviewing the major 
industry groups for the four year 
period, 1942-1945, nineteen out 
twenty industries had less than 
six per cent average profit margin. 
Subsequently, through 1949, 
least thirteen out twenty each 
year had less than per cent 
profit. 


Capital Market 


Most capital securities reaching 
the market 1951 will sold with 
little increase interest 
rates. This opinion voiced the 
Annual Bond Survey Halsey, 
Stuart Company, which also 
notes that some retrenchment 
municipal financing probable. 

view the necessities the 
armament program, some restric- 
tions the volume state and 
municipal bonds anticipated; 
addition, states and 
municipalities will require higher 
local taxes because higher oper- 


expenses, the public may 


disinclined approve proposals 
for new debt. the same time, 
however, state and municipal ob- 
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ligations will meet with increased 
demand since the attractiveness 
their tax exemption feature en- 
hanced the prospect still 
higher Federal taxes. 

also felt that the supply 
real estate mortgage investments 
will reduced, since this the 
logical outcome the diversion 
materials from building arma- 
ment, well the effect 
Federal restrictions already placed 
mortgage financing. 

According Halsey, Stuart, 
ample investment funds will 
available 1951 take care 
whatever volume debt obliga- 
tions that the market. Just 
World War created big in- 
vesting reservoirs, will the 
present period business activity. 
Also, new funds life insurance 
companies available for investment 


Just out 


465 MAIN STREET 


(aside from reinvestment) are esti- 
billion. Besides these life company 
funds, pension trusts may 
the market with another billion, 
and banks may also expected 
contribute substantially the de- 
mand. 

Bond interest rates are expected 
maintained around present 
levels 1951, states Halsey, 
Stuart. “No one can tell now what 
the interest rates will be, but 
evidence the supply-demand 
equation indicates little increase, 
any. Due extraordinary con- 
ditions, the amount new borrow- 
ings the Government cannot 
estimated. Rates may deter- 
mined such borrowings, and 
the event widespread war the 
Treasury may expected 
establish rates certainly higher 
than those current.” 
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BANKING NOTES 


Manufacturers Trust Company 
Annual Report 


the annual report the stock- 

holders, Henry Von Elm, 
president the Manufacturers 
Trust Company reports the pro- 
gress the company follows: 

“Total capital funds were in- 
creased $12,806,218. 

“Net operating earnings were 
equivalent $4.63 per share 
1950, compared with $4.32 per 
share 1949, based both in- 
stances, for purposes compar- 
ison, upon 2,519,500 shares stock 
presently outstanding. 

“In addition regular cash divi- 
dends $2.40 per share, stock 
dividend one share for each 
twelve shares held was distributed 
October 16, 1950. 

“Deposits were $2,581,949,234 
the end 1950 compared with 
$2,281,747,791 the close the 
year 1949. 

“Loans were $186,485,361 higher 
December 31, 1950 than the 
previous year-end. 

“Holdings United States Gov- 
ernment securities decreased 
023,742. 

“The Brooklyn Trust Company 
was merged into the Manufac- 
turers Trust Company October 
13, 1950. 

“At the close the year, our 
branch system consisted 106 
offices, compared with offices 
December 31, 1949. 


“Gross operating earnings for 
the year 1950 amounted $48,- 
072,001, $5,108,612 higher than 
for the previous year. The major 
portion this increase was ac- 
counted for interest loans 
and mortgages; income from the 
investment portfolio was slightly 
lower than the year 1949. Net 
earnings for the year, after taxes, 
amounted $11,673,918 com- 
pared with $10,880,731 for 1949. 

“As previous years, net profits 
from the sale and redemption 
securities and miscellaneous items, 
and recoveries assets previously 
charged off, have not been in- 
cluded operating earnings; the 
net amount, after taxes, has been 
credited direct reserve accounts. 
Similarly, net losses securities 
sold, charge-offs, settlements 
claims and like items, after tax 
adjustments, have been charged 
against reserve accounts. Our net 
profit, after taxes, from the sale 
and redemption securities dur- 
ing 1950 amounted $407,362. 

“Pursuant the action taken 
the stockholders the special 
meeting held October 11, 1950, 
the Brooklyn Trust Company, es- 
tablished over years, was merg- 
into the Manufacturers Trust 
Company. result the 
merger, acquired twenty-one 
additional branch offices located 
Brooklyn, four Queens, and one 
Manhattan. Because dupli- 
cation neighborhood facilities, 
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two these offices were consoli- 
dated with previously existing 
offices this Company Jan- 
uary 1951. All officers and em- 
ployees the Brooklyn Trust 
Company became members the 
staff our Company.” 

Saddened the death Sep- 
tember 1950, their late 
President, Harvey Dow Gibson, 
the Board Directors appropri- 
ated the sum $75,000 estab- 
lish Harvey Dow Gibson Memor- 
ial Fund Bowdoin College, 
Brunswick, Maine, which Mr. 
Gibson was alumnus and 
trustee for many years. 


National City Bank Report 


The annual report sharehold- 
ers the National City Bank 
states that combined net current 
operating earnings the National 
City Bank and the City Bank 
Farmers Trust Company for the 
year were $22,935,453 $3.70 per 
share the 6,200,000 shares out- 
standing, compared with $21,491,- 
263 $3.46 per share for 1949. 
net profits (after taxes) from 
sales securities and bank prem- 
ises are added, the totals are $25,- 
063,632 $4.04 per share 1950 
and $22,646,237 $3.65 per share 
1949. These totals not in- 
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clude recoveries which were rel- 
atively small and were credited 
directly reserves. 

1950 the Bank and the Trust 
Company continued the regular 
dividend rate $1.80 per share 
and paid extra dividend 
December 20c per share, 
total $2.00 per share, $12,- 
400,000, compared with the 1949 
total $1.80. This represents 
the continuation conservative 
dividend policy the light the 
responsibilities the Bank serv- 
ing its customers and maintaining 
strong capital position. 

the close the year the 
aggregate Capital, Surplus, and 
Undivided Profits the Bank and 
the Trust Company are $348,730,- 
756 $56.25 per share compared 
with $330,496,359 $53.31 per 
share the end 1949. The 
Capital the Bank continues 
$124,000,000; the Surplus $136,- 
000,000 $10,000,000 higher be- 
cause transfer that amount 
from Unallocated Reserves De- 
cember 19. Undivided Profits have 
increased $7,612,710 $58,075,826. 
The Capital the Trust Company 
unchanged $10,000,000, the 
Surplus also unchanged $10,- 
000,000, and Undivided Profits are 
$10,654,930, $621,687. 


BOOKS FOR BANKERS 


Write for our complete 
catalogue practical 


books for bankers. 
BANKERS PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


BOOKS FOR BANKERS 


SHARES UPPER INCOME GROUPS LAYOFF POLICIES AND PRACTICES. 


INCOME AND SAVINGS. 
Simon Kuznets. National Bureau Eco- 
nomic Research, Inc., New York. 1950. 
$1.00. Pp. 68. summary findings 
from extensive research income distri- 
bution and analysis the changes. 


INVENTORIES AND BUSINESS 
CLES. Moses Abramovitz. National 
Bureau Economic Research, Inc., New 
York. 1950. $6.00. Pp. 620. study 
inventory fluctuations and their relation 
business cycles. The book divided in- 
three parts. The first reviews the litera- 
ture the subject and describes the sta- 
tistical materials and methods 
employed. Part two study cycles 
the volume inventories held busi- 
ness. Part three investigates the connec- 
tion between the pace inventory accu- 
mulation and liquidation and the state 
business. 


BEHAVIOR WAGE RATES DURING 
BUSINESS CYCLES. Daniel Creamer. 
National Bureau Economic Research, 
Inc., New York. 1950. $1.00. Pp. 66. 
study wage fluctuation relation 
business activity since the year 1920. 


URBAN MORTGAGE LENDING 
LIFE INSURANCE COMPANIES. 
Saulnier. National Bureau Eco- 
nomic Research, Inc., New York. 1950. 
$2.50. Pp. 180. The urban mortgage lend- 
ing activities life insurance companies 
and the part these companies play the 
real estate markets are the principal 
topics dealt with this volume. 


THE IMPACT GOVERNMENT 
REAL ESTATE FINANCE THE 
UNITED STATES. Miles Colean. 
National Bureau Economic Research, 
Inc., New York. 1950. $2.50. Pp. 160. 
This volume traces the course govern- 
mental influence real estate finance 
from colonial times the present. 
reveals the background many current 
interventionary policies and discloses the 
extent which this field enterprise 
has been subjected the regulation, re- 
striction, and stimulation government. 


Robert Aronson. Industrial Rela- 
tions Section, Princeton University, 
Princeton, 1950. $2.00. Pp. 
This booklet outlines the attitudes 
management and labor towards the com- 
plex problems layoffs. 


SELECTED REFERENCE LISTS. Indus- 


trial Relations Section, Princeton Univer- 
sity, Princeton, each. Lists 
source material present industrial 
problems. Two lists which have come 
the attention this publication are: 
Wage stabilization defense economy 
and The manpower problem the pres- 
ent emergency. 


OUR MODERN BANKING AND MONE- 


TARY SYSTEM. Second Edition. 
Thomas. Prentice-Hall, Inc. New 
York. 1950. $5.00. Pp. 784. This thor- 
oughly revised book gives complete 
survey both the monetary and banking 
systems the United States, along with 
analysis contemporary problems 
banking, money, and monetary policy. 


PRACTICAL BANK CREDIT. Second 


Edition. Herbert Prochnow and 


Roy Foulke. Prentice-Hall, Inc. New 


York. 1950. Pp. 712. thorough ex- 
position the theoretical and practical 
aspects credit information and loan- 
making activities banks. This volume 
highly suitable for students and 
business men all related fields well 
bank officers. 


“PRUDENT MAN” INVESTING. Kidder, 


Peabody Co., Wall Street, New 
York. 1950. Pp. 22. This booklet gives 
outline present investment respon- 
sibilities New York trustees, together 
with the full text the new fiduciary law 
New York State. 


THE INVESTOR’S IRON CURTAIN. 


United States Trust Company, Wall 


Street, New York New York. 1950. 


Pp. 19. This small pamphlet contains 
brief discussion investment manage- 
ment, prepared for individual, corporate 
and institutional investors. 


185 


186 THE BANKING LAW JOURNAL 


MAJOR PROBLEMS UNITED 
STATES FOREIGN POLICY. 1950- 
1951. Brookings Institution, Washington, 
1950. $3.00. brief survey 
the present world situation outlining the 
character international relations since 
the end the war and the efforts made 
the major powers co-ordinate these 
relations the United Nations. ac- 
count given the fundamental and 
continuing objectives the United 
States, Great Britain and the Soviet 
Union. 


FIFTH ANNUAL REPORT. 1949-1950. 
International Bank for Reconstruction 
and Development, Washington, 


INSURED PENSION AND WELFARE 
Business Research and Service, Univer- 
sity Wisconsin, Madison 1950. 
$1.10. Pp. 129. study policy provi- 
sions and costs and administration in- 
sured pension plans. 


INCOME TAX WITHHOLDING CHART 
BOOK. Manufacturers Trust Company, 
New York. October, 1950. useful with- 
holding chart book for semi-monthly, bi- 
weekly, weekly, and daily payroll periods. 


INVESTMENT COMPANIES. Arthur 
Wiesenberger Co., Broadway, New 
York City. 1950. $15.00. Pp. 368. 
complete revision and greatly enlarged 
edition earlier volumes presented 
this tenth edition. The new manual brings 
date statistical summaries and 
analyses 184 leading investment com- 
panies all types, having aggregate as- 
sets over billion. Also included 
detailed record the portofolio holdings 
the largest companies. Character- 
istics and techniques the various 
ment companies are summarized, and 
tabulation the performance results 
achieved their managements fur- 
nished well. 

particular timeliness new sec- 
tion the “Use Investment Com- 
panies Pension Funds.” Also 
interest bank and trust officers 
succeeding chapter the “Use In- 
vestment Companies 
Discussion these chapters concise, 
enlightening and practical value. 

always, there helpful glossary 
and index, well important explana- 
tory material dollar averaging, for- 
mula-timing plans, tax aspects invest- 
ment company dividends, and government 
regulations investment companies. This 
complete, comprehensive work, and 
one which stands out milestone the 
field investment company information. 


THE DECLARATION INDEPEND- 
ENCE. Edward Dumbald. Univer- 
sity Oklahoma Press, Norman. 1950. 
$3.00 Pp. 194. The author has written 
guide understanding the great 
document not only discussion each 
passage but also outlining the political 
and constitutional customs those days 
and the grievances that prompted its 
issuance. 


OUR MODERN BANKING AND MONE- 
TARY SYSTEM. Rollin Thomas. 
Prentice-Hall, Inc. New York. 
$5.00. Pp. 850. This book designed 
accomplish two fundamental purposes. 
First, describes the nature and opera- 
tions our monetary and banking 
tems. Second, applies modern mone- 
tary and banking theory present-day 
domestic and international problems. The 
first nineteen chapters describe our money 
and banking system. Chapters 20-41 deal 
with modern monetary and credit prob- 
lems. Chapters 42-44 deal with concentra- 
tion among banks, bank failures and their 
prevention, and the general problem 
the adequacy our banking system 
meet the credit and monetary require- 
ments modern society. 


Sixteenth Edition 


BREBAN’S 


Interest 
Tables 


For more than seventy-five years this 
book has been prime tool bankers. 
Now available handsome and dur- 
able binding, shows glance the 
interest any sum from one ten 
thousand dollars, for any number 
days from one three hundred sixty- 
six, from per cent. $4.50 


USE THIS COUPON 


BANKERS PUBLISHING CO. 
465 Main St., Cambridge 42, Mass. 


Please send copy (ies) BRE- 
BAN’S INTEREST TABLES 
Check enclosed. 


City State 


>» 


completely revised 1949 edition! 


ENCYCLOPEDIA 
BANKING AND FINANCE 


Glenn Munn 


Completely Revised 
GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act 1940; member, New York Socicty Security Ana- 
lysts; financial writer; author, “How Analyze Bank 
Statement”; years diversified experience banking 
and security analysis and investment counsel. 


one compact volume, 
the gist hundreds books 
every phase banking and 
finance. authoritative, quick 
reference form, offers bank- 
ers and financial executives just 
the information they need an- 
swer the questions that arise 
their daily work. 

The book contains tremendous 
amount organized information: 
clear explanations over 3,500 
resumes banking laws; 
and discussions every topic con- 
cerned with banking and finance. 


answers hundreds 
questions like these: 


What was the debt the Federal 
Government for each year from 
1789? 

What the difference between guar- 
anteed and preferred stock? 

what times has the United 
abandoned the gold stand- 
ard! 


How does deposit insurance work? 


Completely Revised 

For years this book has been the 
standard reference work its field. 
copies have been sold. This new 
cdition discusses scores new sub- 
jects, and elaborates 
those which have already 

Convenient Arrangement 

The Encyclopedia arranged 
providing 
Cross-referencing 
ployed. The reader 
assured having access all 
phases the subject—and 
minimum time. 

Everyone connected with bank- 
ing finance will find this book 
indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 


What was the national income 
any given year? 

Can “stop” placed the trans- 
fer stock? 


465 Main St., Cambridge 42, Mass. 


Send copy Encyclopedia Banking 
and Finance. meets with approval 
will mail you $12.00 within five days. Other- 


How long does take money 
double itself per cent com- 
pound interest? per cent? 


wise may return within five days and pay 
nothing. 


serial bonds? 


from both Federal and state taxes? 

Are any stocks the New York 
Stock Exchange available less 
than 100-share 


City and State 


You can make your dream come 
true just the Robinsons did. It’s 
easy! Just start now with these 
three simple steps: 

Make one big decision—to put 
saving first, before you even touch 
income. 

Decide save regular amount 
week after week 
month after month. 

Sign today the Payroll 
Savings Plan where you work 
the Bond-A-Month Plan where you 
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The bonds Lila and bought for our 


own our own home! 


HOW SAVINGS BONDS PAID OFF 
FOR SELDEN AND LILA ROBINSON 


DENVER, COLORADO 


“Bond saving enabled be- 
come home owner,” says engi- 
neer-sportsman Selden Robinson. 
“Bonds paid the difference when 
traded this house for new 
brick one, and paid $500 our 
car. enrolled the Payroll 
Savings Plan before the war, 
saving $37.50 month. 
saved $4,000 far. Now we’re 
buying bonds toward college 
education for our two daughters.” 


The story can your story, too! 


bank. You may save little 
month. $7.50 weekly, years, 
will bring you $4,329.02 cash! 
You’ll providing security not 
only for yourself and your family 
but for the free way life that’s 
important all. 


FOR YOUR SECURITY, AND 
YOUR COUNTRY’S TOO, SAVE NOW— 
THROUGH REGULAR PURCHASE 


SAVINGS BONDS 


Your government does not pay for this advertisement. It is donated by this publication and Foote, Cone & 
Belding in cooperation with the Advertising Council and the Magazine Publishers of America. 
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